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Meyer Kramer 


The recent ruling of the Supreme Court upholding 
the Blue Laws has perplexed the American Jewish 
community. Most strongly affected are Orthodox 
Jews, for whom the Sabbath is the cornerstone of 
Judaism. A reaction to this decision which takes ex- 
ception to the general conclusions of American 
Jewry, but which takes into consideration certain 
realities of Jewish belief and practice usually over- 
looked, is here presented by Rabbi Meyer Kramer, 
rabbi of Adath Zion Congregation in Philadelphia, 
Pa. Rabbi Kramer, who was ordained by Yeshiva 
University, received his legal training in the law 
school of the University of Pennsylvania. 


IS AMERICA A CHRISTIAN COUNTRY? 


Sunday Closing Laws vs. Sabbath Observing Jew 


The examination of the meaning of the First and Fourteenth’ 
Amendments to the Constitution of the United States of Amer- 
ica, which provide that no law shall be made by the Federal 
government or the states “respecting an establishment of re- 
ligion or prohibiting the free exercise thereof” is proceeding on 
many fronts.? At the moment, debate is centered upon the pro- 
priety of state aid to private schools operated by religious bodies. 
Simultaneously, however, other aspects of the question, such as 
Bible reading or religious observances in the public schools, are 
being litigated in the courts. To the Orthodox Jew, one of the 
more important of these problems was decided by the Supreme 
Court of the United States on May 29, 1961. 

Involved was the constitutionality of the so called “Blue 
Laws,” state statutes which prohibit, under penalty of fine or 
imprisonment, certain acts on Sunday which, if done on any 
other day of the week, would be lawful. Since in the value range 
of the mitzvot, the Shabbat, or Sabbath, ranks so high that it is 
impossible to be a' truly Orthodox Jew without being a strict 
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observer, these Sunday closing statutes have weighed heavily 
upon the Orthodox businessman. Forced by the Torah to stay 
closed on Saturday and by the State on Sunday, he stands to 
lose a full weekend of trade, a severe handicap for a small entre- 
peneur seeking to compete with the large enterprise. Yet to be 
written is a history of the struggle of American Orthodoxy to 
ease this legal burden of the Sabbath observer. 


BACKGROUND 


State courts have invariably upheld the constitutionality of 
Sunday closing laws and their applicability “to Sabbatarians.* 
Some measure of relief was obtained through exemptions in the 
Blue Laws excepting the Sabbatarian from their provisions. and 
in twenty-one out of the thirty four ‘states which have general 
prohibitions against labor on Sunday, some exceptions are made 
for the Shomer Shabbat (Sabbath observer ).* However. in only 
eight of these states may a Sabbath observer sell goods on Sun- 
day,” and many states provide no exemptions whatsoever. Hence, 
in order to stay in business by remaining open on Sunday, the 
Shomer Shabbat storekeeper has depended, by and large, upon 
the general non-enforcement of the Blue Laws, understanding 
mercy on the part of the judiciary, and the comparatively light 
fines contained in most Sunday closing statutes. Though his 
situation has been neither comfortable nor legally correct, it 
was bearable so long as he remained a small tradesman serving 
a Jewish clientele or the only shopkeeper open on Sunday within 
a limited radius in a non-Jewish neighborhood. Recent years, 
however, have witnessed the rise and proliferation of the chain 
discount store and the merchandise mart, attracting customers 
from a large area, whose widespread success has been based 
not only on low prices made possible by huge volume, but also 
upon doing business for the full seven days of the week. In self 
protection, the center city stores and the small merchants have 
been pressuring police officials and district attorneys to enforce 
Sunday closing laws strictly and they have joined Protestant 
and Catholic religious groups in urging legislatures to pass 
stricter Sunday laws carrying heavier fines.* In this war between 
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Is America a Christian Country? 


competing commercial institutions, the Sabbath-observing small 
shopkeeper has found himself in an especially vulnerable posi- 
tion. His hope lay in challenging before the Supreme Court of, 
the United States the entire concept of the Blue Law, as being 
an unconstitutional establishment of religion tending to prohibit 
the free exercise of Judaism. In Braunfeld et al vs. Gibbons’, 
the Supreme Court squashed that possibility. 


THE CASE 


The Braunfeld case was instituted by five Orthodox clothing 
and furniture merchants in Philadelphia to enjoin the enforce- 
ment of a 1959 law raising thé fine for selling clothing and 
home furnishings on Sunday from $4.00 to $100.00 for every 
offense.” Alleging that each of them “does a substantial amount 
of business on*Sundays,” and that Braunfeld especially “will be 
unable to continue in his business if he may not stay open on 
Sunday and he will thereby lose his capital investment,” they 
argued, first, that the economic consequences of staying closed 
on Sunday in addition to Saturday tends to compel them to 
abandon observance of the Sabbath and thus the State interferes 
with the free exercise of Orthodox Judaism. Secondly, the Sun- 
day closing laws of Pennsylvania establish a Christian religious 
doctrine as the law of the State and prefer Christian sects to 
other denominations. The first point was economically obvious. 
The second argument was substantiated through the language of 
the original Blue Law of Pennsylvania “that, according to the 
example of the primitive Christians, and for the ease of the crea- 
tion, every first day of the week, called the Lord’s day, people 
shall abstain from their usual and common toil and labour. 
Fhat, whether masters, parents, children, or servants, they may 
the better dispose themselves to read the Scriptures of truth at 
home, or to frequent such meetings of religious worship 
abroad . . .”;® the wording of the existing basic Sunday closing 
law, prohibiting the performance of any worldly employment or 
labor whatsoever “on the Lord’s Day, commonly called Sun- 
day”;’® and the justification given by the judiciary for enforcing 
Sunday closings because “Christianity is part of the common 
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_ law of Pennsylvania and its people are Christian people. Sunday 
is the holy day among Christians.”'! “The Christian religion, 
_ and the sanctity of Sunday as a holy day, is an inseparable part 

of our fundamental law . . . With our understanding, that our 
_ people profess Christianity, we cannot assume that there is any 


change in our fundamental law that would convert Sunday into 


worldly day.”’” 


A Supreme Court divided 6 to 3 upheld Pennsylvania’s 1959 


_ Sunday closing act.’* Blue Laws, said the majority of the Court, 


do not prevent an Orthodox Jew from fully exercising his re- 


_ ligion. “Fully recognizing that the alternative open t@ appellants 
_ [Sabbath observers] and others similarly situated — retaining 


their present occupation and incurring economic disadvantage 
Or engaging in some other commercial activity which does not 


call for either Saturday or Sunday labor — may well result in: 


some financial sacrifice in order to observe their religious be- 


_ hiefs, still the option is wholly different than when the legislation 


attempts to make a religious practice itself unlawful.”"* 
Nor do Blue Laws constitute an “establishment” of Chris- 


_tianity by the state. Although their origin was indubitably re- 
_ligious, “In light of the evolution of our Sunday closing laws 
through the centuries, of their more or less recent emphasis 


upon secular considerations, it is not difficult to discern that as 
presently written and administered, most of them, at least, are 


_of a secular rather than of a religious character, and that pres- 
ently they bear no relationship to establishment of religion as 


those words are used in the Constitution of the United States... 
The ‘Establishment’ Clause does not ban federal or state regula- 
lation of conduct where reason or effect merely happens to co- 
incide or harmonize “vith the tenents of some or all religions.””” 


“.. The State’s purpose is not merely to provide a one-day-in 


seven work stoppage. In addition to this, the State seeks to set 
one day apart from all others as a day of rest, repose, recrea- 
tion and tranquility — a day which all members of the family 
and community have the opportunity to spend and enjoy to- 
gether, a day in which there exists relative quiet and disassocia- 
tion from the everyday intensity of commercial activities, a day 
in which people may visit friends and relatives who are not 
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available during working days.”*® 

Even among the three dissenting judges, only one, Justice 
Douglas, saw in the Blue Laws an “establishment” of religion. 
The other two Justices, Brennan and Stewart, emphasize the 
restriction on the free exercise of religion. “Pennsylvania has 
passed a law which compels an Orthodox Jew to choose be- 
tween his religious faith and his economic survival. That is a 
cruel choice. It is a choice which I think no State can constitu- 
tionally demand.”*’ “This clog upon the exercise of religion, ~ 
this state imposed burden on Orthodox Judaism, has exactly 
the same economic effect as a tax levied on the sale of religious 
literature.”’* “The special protection which Sunday laws give 
the dominant religious groups and the penalty they place on 
minorities whose holy day is Saturday constitutes in my view 
state interference with the ‘free exercise’ of religion.”’” 


DISCUSSION 


However large an economic strain the Supreme Court’s de- 
cision seems to place on the Shomer Shabbat, this writer, as 
an Orthodox Jew, cannot help but concur with its basic thesis. 
In challenging the validity of the Blue Laws, traditional Jewry 
is in an anomalous position, In Israel, Orthodoxy demands 
that all Jewish establishments must be closed on Shabbat regard- 
less of the convictions of individual Jews, on the theory that 
the Shabbat requires a general atmosphere of quiet and peace. 
as well as on the ground that each Jew bears responsibility 
for the sins of his fellow Jews. In America, on the other hand, 
Blue Laws are opposed on the principle that “religious liberty 
is impaired if any person is penalized for adhering to his reli- 
gious beliefs, or for not adhering to any religious belief, so 
long as he neither interferes with the rights of others nor en- 
dangers the public peace or security.”* Surely, what is right 
for Israel cannot be wrong for America.” : 

Nor is the Sabbath observer necessarily. interested in the 
total invalidation of Sunday closing laws. Economically, he 
stands to gain very little thereby. As Justice Frankfurter pointed 
out, were there no Blue Laws and businesses generally were 
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open seven days a week, the Sabbath observer would be no 


better off financially than he is at present.2? What the Sabba- 
_ tarian really wants is the right to be open on Sunday, which 
_ can be made available through specific exemptions, without 
_ the need of declaring all Sunday closing legislation unconstitu- 
_ tional. Yet such is the nature of the American governmental 


_ process, that, where statutory exception is unavailable by legis- . 


_ lative mandate and relief has to come through the judiciary, 
the Constitutional argument has to be phrased in a manner 
that would make Sunday closing laws inapplicable even to the 
Christian. As a result, the Shomer Shabbat finds himself in the 
same corner with the discount house whose management is using 
the identical reasoning to stay open seven days a week, thus 
making difficult the observance of Shabbat for the Jewish store- 
_ keeper and of Sunday for the Christian one. This apparent 
partnership with the big merchandisers is, at best, an unnatural 
one for the Orthodox Jew and it is well that it will no longer 
exist. 

One must remember that the separation of religion and state 
written into the First Amendment bespeaks theological assump- 
tions as well as practical considerations. The multiplicity of 
sects, the large number of unchurched, the need to win the 
_ support of religious minorities for a republic newly created — 
these made any attempt at establishment politically dangerous. 
But there were ideological influences which were equally im- 
portant in leading to separation.** The basic.one was the as- 
sumption that religion was a private matter of conscience out- 
side the scope of all civil, authority. Roger Williams had de- 
veloped the doctrine of the two tables, i.e. “that it was the 
_ business of the civil magistrate to enforce the injunctions of 
the second table of the Decalogue which concerned man’s 


dealings with his fellow men, but that the punishment of of-- 


fenses against the first table, governing one’s relations with 
God, was not within the proper sphere of the state.”** Thus 
the Baptist followers of Roger Williams argued that “religion 
_ is a concern between God and the soul with which no human 
authority can intermeddle.”** “The care of souls cannot belong 
to the civil magistrate, because his power consists only in out- 
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ward force; but pure and saving religion consists in the inward 
persuasion of the mind, without which nothing can be accept- 
able to God.”*° 
Implicit in this approach is the distinction between “faith” 
and “works” which was strengthened by the “Great Awakening” 
in the middle of the eighteenth century,” the evangelical re- 
ligious revival which made the experience of conversion im- 
portant to salvation. If faith by the sinner in divine grace is 
the essential religious act, the state, of course, could not possibly 
interfere. A curtain was drawn between what was supposed to 
pertain to Caesar and what belonged to God. This theology, 
stressing the individual affirmation, fitted in with the concept 
that every man should read and interpret the Bible for him- 
self and that the relationship between God and man is not only 
direct but complete. Where each man could place his own 
gloss on the scriptures, and where his religion was solely an 
4 — Thou relationship, outsiders, represented by the state, could 
not step in. The ultimate result is not only a separation between 
church and state, but also between religion and politics.** 
Any knowledgeable traditional Jew can appreciate the gulf. 
between the outlook of the Torah and this faith-centered indi- 
vidualistic Protestantism. Without embarking on a prolonged 
exposition of Judaism, it contains far more than the subjective 
element of belief. The drama of Judaism is played out in the 
arena of Torah and Mitzvot. Objective deeds are the links be- 
tween God and man. “Jewish law is in a sense, a science of 
deeds.”** Judaism can also be defined as a’science of life. What- 
ever man does, even in his capacity as a citizen, possesses reli- 
gious significance. The collectivity, too, is. permeated with 
sanctity. “Community is not something external to man and 
alien to his essential nature. On the ‘contrary, it is that through 
which man realizes his personality and in which he actualizes 
his being.”*° The unity between God, society, and man is 
organic. Hence Judaism does not distinguish between civil and 
ecclesiastical law, between the law of sacrifices, the law of mar- 
riage, and the law of damages. Be’khol derakhekha da’ehu, 
God must be, as He can be, affirmed in every act of life. The 
Torah cannot be left outside when the representatives of the 
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-people make the decisions needed for running a state or when 
they pass the laws which govern citizen and body politic. 
Political life is but one aspect of the religious. 

The Jewish theology of politics unfortunately leaves Ameri- 
can Orthodoxy impaled on the horns of a dilemma whenever 
it must deal with a governmental manifestation of Christian 
practice or value. To assert that the influence of Christianity 
should stop at the chambers’ of the legislature is to deny to the 
Christian faith what we claim for our own. And yet practical 
exigency has forced traditional Judaism time after time to 
argue for a theory of separation between religion and govern- 


ment which contradicts its own basic attitudes. This schizo- 


phrenia has left our Christian neighbors wondering whether the 
| religious Jew realby is what he claims to be. 

The fact is that even such a statement as “Christianity is part 
of the common law of Pennsylvania,”*' used to uphold that 
state’s Blue Laws, contains a large element of truth. Obviously, 
a nation which in its Federal and most state constitutions bars 
government from establishing a religion, and numbers among its 
citizens Catholics as, well as Protestants of many opinions, is 
not going to give special status to any brand of Christianity 
without running into difficulty. Therefore, “Although it hagbeen 
broadly said that Christianity is part and parcel of the common 
law, and that the Bible is the foundation of the common law, 
this statement has been held to have application only in a quali- 
fied sense, in that, as it appears in the title Blasphemy, the law 
will not permit Christianity to be reviled and ridiculed openly, 
and will punish such acts as tending to a breach of the peace 
and jeopardy of the public welfare. Other authority in fact holds 
that in America there has never been any union of the church 
and the state, that the legislative control lies exclusively over 
things temporal, and that neither Christianity nor any other 
system of religion constitutes a part of our common law.”” 
Nonetheless, however far Christianity must be removed legally 
from official government action, sociologically speaking, Amer- 
ica is a Christian country. The overwhelming majority of Ameri- 
cans consider themselves Christians. Over half are formally 
affiliated with a Christian Church.** Almost all Americans 
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celebrate Christmas and most also observe Easter. Weddings 
and funerals are commonly conducted by clergymen. The pub- 
lic schools are permeated with the Protestant spirit. Culturally, 
the thread of Christian practice and thought runs through the 
entire fabric of American life, its depth having been evidenced 
in the last Presidential election. In some sense, at least, Ameri- 
cans are a Christian people. 

Therefore, whatever the constitutional barriers, it was inevi- 
table that Christianity should find its way into the law. Without 
entering into any jurisprudential discussion concerning the na- 
ture of law, few will protest Jerome Hall’s felicitous description 
of “law as cultural fact.”** The interpenetration of law by the 
ethical and religious norms of society is undeniable. Atmerican 
Christianity is expressed not only in carols and Easter pageants 
in the public schools, créches on public property, official Good 
Friday observance, or Sunday closing statutes. Its views and 
concepts have shaped the laws of marriage and divorce, cus- 
tody and adoption arrangements, censorship and obscenity 
statutes, and even the prescription of contraceptive advice. These 
manifestations of Christian values may affect more people more 
deeply than outright aid or hinderance to religion. A childless 
Jewish husband in New York who, according to Jewish law, 
cannot continue to live with his spouse because of her immodest 
behavior, and yet who is unable to obtain a civil divorce for 
lack of proof of adultery, may find himself unable to fulfill the 
mitzvah of procreation because of the Christian dogma against 
divorces. Yet it is generally accepted that, whatever the reli- 
gious motivations, these statutes are legitimate formulations of 
the state’s interest in preserving the health, safety, and morals 
of its inhabitants. 

It is against such a background that one must read the judi- 
cial opinions which have consistently upheld the Blue Laws. 
It is true that Blue Laws originated as religious measures to 
insure proper religious observance of Sunday, but divorce laws, 
too, sprang from ecclesiastic courts.*° It is also a fact that Blue 
Laws help the religious Christian observe Sunday properly; but 
so do divorce statutes keep the Catholic in line. Hence the ob- 
servation made by Justice Frankfurter cannot be gainsaid: 


13 


TRADITION: A Journal of Orthodox Thought 


It cannot be fairly denied that the institution of Sunday as a time 
whose occupations and atmosphere differ from those of other days 
of the week has now been a portion of the American cultural 
scene since well before the Constitution; that for many millions of 
people jiie has a hebdomadal rhythm in which this day, with all 
its particular associations, is the recurrent note of repose.** 


STRATEGY 


Having said all this in favor of the constitutionality of Blue 
Laws, the question still remains: What about the Sabbath ob- 
server? Can the law offer him any help to offset his economic 
handicap? 

As indicated earlier, the Sabbath observer is interested pri- 
marily in a broad exemption permitting him to do on Sunday 
whatever non-Jews may do on Saturday. In a few states, such 
an excepton exists and there the Shomer Shabbat has received 
equal treatment at the hands of the law. In most states, though, 
exceptions are either inadequate or non-existent. In these juris- 
dictions, Orthodox Jewry must make a concentrated effort to 
have comprehensive exemptions enacted. 

Shamefacedly, it must be admitted ,that if today the law in- 
adequately protects the Sabbatarian, the blame rests not upon 
Christian groups hostile to genuine Sabbath observers as much 
as upon a Jewish community that has given up Sabbath observ- 
ance as a fact, and, in many cases, even as an ideal. When 
Jews throughout America have been ready to accept Sunday as 
the time for rest and recreation, when the Sabbath has become 
to them the chief business day of the week, and when the non- 
Orthodox Jew who does not accept full observance of the Sab- 
bath as a contemporarily valid principle of the Torah has been 
permitted to draw the image of what Judaism is and how it is 
practiced before the eyes of Christian America — how should 
Christians know that there are Jews making substantial eco- 
nomic sacrifices to observe Saturday as a true Ghabbat? Here, 
as elsewhere, the way of the. Orthodox is difficult not because 
he differs from the Christian, but because he differs from the 
majority of his fellow Jews. Hence the first step that needs to — 
to be taken in order to obtain for the Sabbatarian legislative ex- 
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emption from Sunday closing laws is an educational effort to in- 
form opinion-making Christians of the existence of a substantial 
number of Jews who are Shomrei Shabbat. At the same time, the 
Jewish community must be taught that whatever individual 
standards of practice may be, every Jew has a moral responsi- 
bility to ease the path of full Sabbath observance. Thirdly, the 
point must be made clearly and strongly that Jews are not 
advocating the abolition of Sunday closing laws; that their sole 
interest is in an exemption for Sabbath observers. Things being 
what they are today, these tasks will not be easy.*’ 

The spread of discount and chain stores which are open on 
Sunday has turned the question of Sunday closings into an eco- 
nomic battlefield between competing business interests,**. ob- 
scuring completely the rights of a Sabbatarian to practice his 
religion without suffering undue economic penalties. To ask 
to stay open on Sunday has become tantamount to seeking im- . 
proper competitive advantages. Even the Supreme Court was 
concerned with the financial benefits that a Sabbath observer 
might derive on Sunday. “To allow only people who rest on a 
day other than Sunday to keep their businesses open on that 
day might well provide these people with an economic advantage 
over their competitors who must remain closed on that day; 
this might cause the Sunday-observers to complain that their 
religions are being discriminated against. With this competitive 


advantage existing, there could well be the temptation for some, 


in order to keep their businesses open on Sunday, to assert that 
they have religious convictions which compel them to close 
their businesses on what had formerly been their least profitable 
day. This might make necessary a state conducted inquiry ‘into 
the sincerity of the individual’s religious beliefs, a practice which 
a state might believe would itself run afoul of the spirit of con- 
stitutionally protected religious guarantees . . . *** The initial 
reaction of a Christian to talk about an exemption is that some- 
one is trying to find a way of evading the Blue Laws. Therefore, 
there must be persistent emphasis that traditional Jewry is not 
challenging the concept of the Blue Laws as they apply to 
Christians. The goal is freedom of worship, not disestablishment,. 
Whether the Jewish agencies in the Civil Right field will be 
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willing to accept the ¢ .nstitutionality of Blue Laws remains to 
be seen. The Orthodox Jew cannot do otherwise. 

Nor can traditional Jewry long evade some dialogue with the 
Roman Catholic Church concerning each other's aspirations 
and needs. Sunday closing laws originated with Protestant Chris- 
tianity, Catholic dogma permitting business on Sunday after 
attendance at mass.*® Today, it. is the Protestant who has a 
flexible attitude toward the Blue Laws, while the Catholic has 
become their strongest defender.*’ The change in Catholic atti- 
tude probably. flows from the belief that Blue Laws slow secu- 
larization, encourage Church attendance, and help Preserve the 
family. Despite the Catholic’s present intrasigent opposition to 
any modification, it is this writer's opinion that the Church would 
be quite sympathetic to the Sabbatarian once it has learned to 
distinguish him from the non-observant Blue Law violator, and 
would agree to broad exemptions in his favor. Unfortunately, 
Orthodoxy has permitted non-traditional forces in Jewish life to 
shape its outlook toward Catholicism, and this essentially nega- 
tive bias, based in considerable measure upon the historic ten- 
sions of the past, has made conversation between the two groups 
difficult. Yet there are significant areas of religious outlook where 
Catholicism and Orthodoxy share agreement, so that mutual 
understanding could rebound to their common benefit. Certain- 
ly a sympathetic attitude by the Church towards the Sabbath 
observer would be quite helpful in securing the enactment of 
exemptive legislation. 

In sum, the constitutional validation of the Blue Laws 1s 
perhaps God's challenge to American Jewry to make some seri- 
ous efforts on behalf of those “who keep the Sabbath from pro- 
faning it.” 


NOTES 


1. “Nor shall any state deprive any person of life, liberty, or property, with 
out due process of law." Cantwell v. Connecticut, 310 U.S. 296 (1940), held tha! 
the Fourteenth Amendment made the legislatures of the states as incompeten' 
as Congress to enact laws establishing a religion o: prohibiting its free exercis. 
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2. See “The Supreme Court And The Establishment and Free Exercise of 
Religion,” by Maximilian W. Kempner, in Religion and The Free Society (The 
Fund for the Republic: 1958), pp. 65 ff. 

8. See Justice Frankfurter’s opinion in Braunfeld et al. ». Gibbons, 29 US. 
Law Week 4512, 4534. 

4. Ibid., Footnote 103, p. 4535. These include Indiana, Kansas, Kentucky, Mas- 
sachusetts, Michigan, Missouri, Nebraska, New Jersey, New York, North Dakota, 
Ohio, Oklahoma, Rhode Island, South Dakota, Texas, Virginia, Washington, 
West Virginia, and probably Connecticut and Maine. 

5. [bid., Footnote 104, p. 4536. The states are Indiana, Kentucky, Michigan, 
Nebraska, Ohio, Oklahoma, Virginia, and West Virginia. 

6. See Summary of Proceedings, Conference on Developments in Pennsyl- 
vania regarding Sunday closings, convened by the Joint Advisory Committee of 
the Synagogue Council of America and the National Community Relations Ad- 
visory Council, Harrisburg, Pennsylvania, September 11, 1958. 

7. 29 U.S. Law Week 4512, May 29, 1961. Three other cases challenging Blue 
Laws were decided at the same time: McGowan v. State, 29 L.W.4488 (a general 
store open seven days a week); Two Guys From Harrison-Allentown, Inc.,_ v. 
McGinley, 29 L.W.4500 (a discount house open seven days a week); and Crown 
Kosher Market v. Gallagher, companion case to Braunfeld v. Gibbons (closed on 
Saturdays). 

8. The Act of August 10, 1959, P.L.660, 18 Purd. Stat. 4699.10. Compare 
with the basic Sunday closing law of April 22, 1794, 3SM. L.177. 

9. From the Great Law of December 7,'1682. A fuller quotation might be 
helpful. as well as interesting: 


“Whereas, ye glory of Almighty God and ye good of Mankind, is ye reason 
and end of government, and therefore, government in itself is a venerable or- 
dinance of God; And — forasmuch as it is principally desired and intended 
by ve proprietary and governor, and ye freemen of ye province of Pennsyi- 
vania, and territory thereunto belonging, to make and establish such laws as 
shall best preserve true Christians, and civil liberty, im opposition to all un- 
christian, licentious and unjust practices, whereby God may have his due, 
Caeasar his due, and ye people their: due, from tiranny and oppression on ve 
one side, and insolvency and licentiousness on ye other, so that ve best and 
‘firmest foundation may be laid for ye present and future happiness both of 
ve governor and people of this province and territorys aforesaid, and their 
posterity. 

“Be it therefore enacted by William Penn, Proprietary and Governor, by, 
and with ye advice and consent of the deputys of ye freemen of this province 
and counties aforesaid in assembly mett, and by ye authority of ve same, that 
these following chapters and paragraphs shall be the laws of Pennsylvania 
and the territorys thereof. Chap. 1. Almighty God, being only Lord of con. 
science, father of lyghts and spirits, and ye author as well as object of all 
_Divine knowledge, faith, and Worship, who only can enlighten ve minds, and 
persuade and convince ye understandings of people in due reverence to his sov- 
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ereinty over the souls of mankind... Be it enacted by the authority aforesaid, 
that ...to the end that looseness, irreligion, and atheism may not creep in under 
pretense of conscience in this Providence, Be it further enacted by the authorit, 
aforesaid, that, according to the example of the primitive Christians, and for 
the ease of the creation, every first day of the week, called the Lord's day, 
people shall abstain from their usual and. common toil and labour, that, 
whether masters, parents, children, or servants, they may the better dispose 
themselves to read the Scriptures of truth at home, or to frequent such meet. 
ings of religious worship abroad as may suit their respective persuasions.” 

10. See note 8, supra. ) 

11. Commonwealth ex. rel. v. American Baseball Club of Phila., 290 Pa.136; 
143, 138 A. 497 (1927). 

12. Commonwealth v. Coleman; 60 Pa. Superior Ct. 380, 385 (1915). 

13. Chief Justice Warren wrote the Majority Opinion; Justice Frankfurte: 
authored a lengthy Concurring Opinion with Justice Harlan; Jutices Brennan, 
Douglas, and Stewart dissented. 

14. 29 Law Week at p. 4514. 

15. McGowan v. State, 29 Law Week 4488, 4495. 

16. Ibid., p. 4497. 

17. Justice Stewart, Law Week, p. 4517. 

18. Justice Brennan, with Justice Stewart concurring, Law Week, p. 4517. 

19. Justice Douglas, Law Week, p. 4576. 

20. Brief of the Synagogue Council of America and National Community Re- 
lations Advisory Council filed with the Supreme Court of the United States 
in the cases of Gallagher v. Crown Kosher Super Market and Braunfeld et al. v. 
Gibbons, p. 4. 

21. Of course, unlike America, Israel has no written constitution serving to 
restrict the powers of the Knesset. Nonetheless, questions of religious freedom 


- and religious establishment agitate Israelis. See Israel’s Emerging Constitution, 


by Rabbi Emanuel Rackman (New York: ‘Columbia University Press, 1955), 
Chapter IX. 

22. Law Week, p. 4537. 

23. See Church, State and Freedom, by Leo Pfeffer 1953), Chapter IV. 

24. Ibid., 75. 

25. Quoted from a memorial by Isaac Backus in ibid., p. 89. 

26. ‘Quoted in ibid., p. 91. 

27. See A History of Christianity, by Kenneth Scott Latourette (1953), pp 
957 ff. | 

28. See Mixing Religion and Politics by William Muehl (1958), an acute 
criticism of individualism in politics. 

29. God In Search of Man, by Abraham J. Heschel (Philadelphia: Jewish 
Publication Society, 1956), p. 292 and Chapters 28 and 29. See In His Jmage, 
by Dr. Samuel Belkin (New York: Abelard-Schuman, 1960), Introduction. 

30. Judaism and Modern Man, by Will Herberg (New York: Meridian — 
].PS., 1959), p. 135. 

31. See notes 15 and 16, supra. 
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$2. 15 C.J.S. 615, “Common Law,” see 6. Compare with Vidal v. Girard’s 
Executors, 43. U.S. (2 How.) 127, 198, 11 L. Ed. 205, 234 (1844). 

“It is also said, and truly, that the Christian religion is a part of the com- 
mon law of Pennsylvania. But this proposition is to be received with its ap- 
propriate qualifications, and in councction with the bill of rights of that State, 
as found in its constitution of government. The constitution of 1790 expressly 
declares, ‘that all men have a natural and indefeasible right to worship Al- 
mighty God according to the dictates of their own consciences; no man can 
of right be compelled to attend, erect or support any place of worship, or to 
maintain any ministry against his consent; no human authority can, in any 
case whatever, control or interfere with the rights of conscience; and no pref- 
erence shall ever be given by law to any religious establishments or modes of 
worship.” Language more comprehensive for the complete protection of every 
variety of religious opinion could scarcely be used; and it must have been in- 
tended to extend equally to all sects, whether they believed in Christianity or 
not, and whether they were Jews or infidels. So that we are compelled to admit 
that although Christianity be a part of common law of the State, yet it is so 
in this qualified sense, that its divine origin and truth are admitted and there- 
fore it is not maliciously and openly reviled and blasphemed against, to the 
annovance of believers or the injury of the public.” 

$3. Almost 110 million Americans, 63% of the total, were church members 
in 1958, according to the Yearbook of American Churches, published by the 
National Council of Churches. See “Religion As a Source of Tension,” by Wil- 
liam Clancy, in Religion and the Free Society, published by The Fund for the 
Republic (1958). 

34. Chapter heading in Living Law of Democratic Society, by Jerome Hall 
(1949). See in his Readings in Jurisprudence (1938) the chapters on “Social 
Functionalism” and “Law and Custom.” 

$5. 27A. C.J.S., Divorce 83, p. 17. See Justice Frankfurter’s remark in Braun- 
feld v. Gibbons, note 5, supra, p. 4519. “Innmerable civil regulations enforce 
conduct which harmonizes with religious canons. State prohibitions of murder, 
theft, and adultery reinforce commands of the decalogue. Nor do such regula- 
tions, in their coincidence with tenets of faith, always support equally the 
beliefs of all religious sects; witness the civil daws forbidding usury and enforc- 
ing monogamy.” 

36. Braunfeld v. Gibbons, note 5 supra, p. 4532. 

37. The difficulties in getting an exemption from the Blue Laws for Sab- 
bath observing businessmen approved by a legislature are revealed by the de- 
feat in the New York State Assembly of a Bill which would have authorized 
New York City to except Sabbatarian businessmen from the Sunday closing 
laws (New York Times, March 21, 1958, p. 23). Since this writer followed the 
effort only through the pages of the Yiddish press and the New York Times’ 


-and is unfamiliar with the inside details and the varied pressures, he has no 


real right to suggest an analysis. Still, ignorance has a way of generating a power 
all its own, and he ventures to remark that failure can be attributed to in- 
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adequate support from the Jewish community, wrong emphasis in justifying 
the Bill, and the lack of an understanding with the Catholic Church. The Ca. 
tholic Church opposed the Bill, (See New York Times, March 19, 1958, p. 1). 
Though ‘Orthodox Rabbis and laymen pushed strongly for the Law and 
picketed for it, the number of people involved was small and the general Jew. 
ish community seemed to remain apathetic. Even the Kosher butchers did not 
support it. And finally, in agreeing to a “local option” form of exemption, 
there was an implicit waiver of the moral imperative of the principle of reli- 
‘gious freedom, which would be applicable on a state wide basis, in favor of the 
practical exigency of getting a Bill which, by virtue of its geographical limita- 
tion, became stamped as a Jewish law. As a matter of fact, New York has a 
exemption for “work or labor on the first day of the week’ by a man who “uni- 
formly keeps another day of the week as holy time, ahd does not labor on that 
day,” when “done in such manner as not to interrupt or disturb other per- 
sons in observing the first day of the week as holy time” (New York Penal 
Law, section 2144). While the exception “excludes selling” (People v. Friedman, 
302 N. Y. [1950]), the Jewish community should have pressed for an ex- 
pansion of this exemption on a state wide basis to include selling. The argu- 
ment could have been cogently made that since express language protects 
Christians observing Sunday from disturbance, fairness would dictate that Jew- 


ish businessman and artisan be treated alike. 


38. Cf. Newsweek, April 21, 1958, p. 472. 

39. 42 L.W. p. 4515. 

40. Leo Pfeffer, in Summary of Proceedings, note 8 supra, p. 2. 
41. Ibid. 
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Shubert Spero 


Rabbi Shubert Spero, spiritual leader of Young Israel 
of Cleveland and lecturer in philosophy at Western 
Reserve University, addresses himself to the ques- 
tion of the nature of Judaism’s outlook on the world 
and man — whether optimistic or pessimistic. Rabbi 
Spero was ordained by Mesivta Torah Vodaath in 
Brooklyn, and received his Master of Arts degree 
from Western Reserve University. 


IS JUDAISM AN OPTIMISTIC RELIGION? 


Two particular intellectual currents have been the favorites of 
Jewish theological surf riders in recent years. One is the existen- 
tialist wave of pessimism, the sense of human helplessness and the 
futility of human reason, ridden mainly by estranged intellectuals 
returning to Judaism. The second is the “know thyself” current 
of depth psychology and psychiatry ridden mainly by leaders of 
Liberal or Reform Judaism. Presumably, Orthodoxy can get to 
the beach on its own motive power and needs the help of neither 
current. Certain interesting issues, however, have arisen as a 
result of conflicting views on Judaism emerging from the two 
aforementioned groups. | 

Ever since the publication of Peace of Mind fifteen years ago, 
publicists of Liberal Judaism have not tired of pointing out the 
affinity between the counsel of psychiatry and the insights of 
Judaism. The secret of happiness, it is asserted, lies completely 
within the human being and his ability to accept a new morality 
which will overcome inner anxieties, teach us how to love, accept 
death with courage, and become mature, responsible adults. God 
is to be encountered in a “good friend, a wise father, a loving 
mother, and in general in the love, sympathy and relationships 
of the world.” * Man is a responsible co-worker with God who 
must persist in his confidence in eternal progress and social vic- 
tory. Peace of mind, so understood, seemed to have primarily 
negative connotations, i.e., the ability to accept life’s disappoint- 
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ments, rejections, and death without becoming inwardly tor- 
mented, emotionally unhappy, or developing any recognizable 
neuroses or anxieties.? The underlying premise peculiar to this 
entire tendency is the notion that with the eradication of all 
mental illness and social evils, life in its “natural healthy state” 
justifies itself and will itself generate fulfillment and satisfaction. 

Related to this view and indeed presupposed by it, is the oft 
repeated notion that Judaism is an optimistic religion. Speaking 
of the exaggerated pessimism of existentialists, a leader of Lib- 
eral Judaism tells us “this is diametrically opposed to Judaism 


which does not build God’s absolutism on man’s nothingness. 


Man can, to a large degree, make his own world and man has, 
to a large degree, made it.” * And again, we are told, “Judaism's 
faith is suffused with optimism and therefore reactions against 
tendencies towards ‘varieties of asceticism among Jews were 
bound to set in, for they were not at heart native or intrinsically 
Jewish. The life-loving and optimistic spirit of Judaism was cer- 
tain to resist it.” * 

It appears to the present writer that much of the discussion on 
this subject has failed to maintain the distinction between optim- 
ism as the quality of a metaphysics and optimism as the subjec- 
tive state of an individual temperament. There can be no question 
that Judaism as a system of thought is metaphysically optimistic. 
Our view of the.unity of God, the doctrine of creation ex nihilo, 
the perfectability of man, the relative character of evil, and the 
promise of a Messianic future all reflect an over-all view which 
pronounces “good” upon the wofld and promises ultimate vic- 
tory for the forces of divinity. However, it does not necessarily 
follow from this that the individual Jew, the devout believing 
Jew, was therefore endowed with a sustained optimistic mental 
attitude. The very contrary can be shown to be the case. 

I disagree with the thesis which holds that historical lapses 
from “natural Jewish optimism” are to be explained in terms of 
persecution and suffering which darkened the cheerful Jewish 
spirit. (“Bruised spirits in dark hours might give way.”) If per- 
secution and suffering make for pessimism, then it would be 
more correct to say that by now pessimism has become “natural” 
for the Jew. Moreover, pessimism has more often been the result 
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of repletion and satiety than of want and deprivation. Kohelleth 
was written by Solomon and not by Bar Kochba! 

What I wish to assert is that any attempt to take God and 
Judaism seriously must involve profound, life-long anxieties and 
not peace of mind in any usual sense of that term; that meta- 
physical optimism notwithstanding, the more accurate descrip- 
tion of the Jewish religious temperament is probably pessimism; 
that in spite of the fact that the Torah does not forbid us to enjoy 
life, it does not follow that the thinking Jew therefore necessarily 
does enjoy it. The origin of Liberal Judaism’s bias in the direc- 
tion of optimism is to be found in a weakness traditionally asso- 
ciated with the liberal position.® 

It would be futile to attempt to demonstrate the optimistic or 
pessimistic character of Judaism solely by an appeal to appro- 
priate passages in Scripture and in the Talmud. Let us assume 
that one could amass an impressive- collection of references in 
support of either view. Of course, the very ability to do this 
would suggest a rather comfortable hypothesis. Perhaps, Juda- 
ism qua Judaism is “beyond pessimism and optimism” and is 
something which lends itself to free will, to the determination of 
individual temperaments and historical epochs.® 

Indeed, William James, in one of the earliest analyses of the 
psychology of religion, distinguishes between what he calls “the - 
religion of healthy-mindness” and “the religion of the sick 
soul.” * The former is an expression of a religious sentiment 
which is happy, optimistic, and usually extroverted. It sees the 
good in all things, looks upon evil and misfortune as an “acci- 
dent,” and greets the dawn of each new day with cheer and joy. 
The latter road is the opposite of all this. The religion of the 
“sick soul” is pessimistic and is given to periods of melancholy 
and depression. This type of religious sentiment senses the dark 
side of things, suffering, and death and sees little in life to be 
cheerful about. As students of the psychology of religion have 
pointed out, it is doubtful whether the majority of individuals 
fall into the categories represented by the extreme poles of these — 
two approaches. More likely, one is apt to discover a continuum 
of characteristics.* However, if these categories are in any way 
descriptive of basic human types, then one can maintain that 
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Judaism in its rich moodal variety lies before the devotee and 
that the “sick soul” opts for those elements conducive to his 
temperament, while the “healthy minded” appropriates those 
aspects suitable to his emotional structure. 

While one may find occasional references which appear to 
support this approach, nevertheless I believe that a careful ex- 
amination of the sources will reveal a structured view which 
leans in the direction of pessimism. Of the two broad outlooks 
on life, pessimism or optimism, the former represents the more 
realistic and the more Jewish view. Elsewhere, James rejects 
the view that answers the question “‘is life worth living?” with the 
rejoinder “it depends upon the liver!”® and casts his vote in 
favor of pessimism. Says he, “We are bound to say that morbid- 
mindedness ranges over the wider scale of experience . . . the 
method of averting one’s attention from evil and living simply 
in the light of the good is splendid as long as it will work. But 
it breaks down impotently as soon as tragedy comes.” ’° Of 
course, asserts James, there are the lucky few who live their years 
unscathed and appear to escape the frustrations and the failures, 
the catastrophies and the sudden death. However, even the most 
healthy minded of men must surely know what life can have in 
store. “The fact that we can die, that we can be ill at all, is what 
perplexes us; the fact that we now for a moment live and are 
well is irrelevant to that perplexity. We need a life not correlated 
to death, a health not liable to illness, a kind of good that will 
not perish, a good that flies beyond the goods of nature.” '' As 
James astutely observes, “The luster of the present hour is always 
borrowed from the backgrounds of. possibilities it goes with.” 
Once a person’s eyes are opened to the radical contingency of 
human life, the breath of the sepulchre will forever be present. 
Hence, “they [the morbid experiences of life] may be after all 
the best key to life’s significance and possibly the only openers 
of our eyes to the deepest levels of truth.” 

From another direction, Freud, too, cenfirms the basic un- 
friendliness of life to the program of the pleasure-principle. From 
three pervasive quarters there constantly arise experiences which 
run counter to “happiness” construed in its narrow sense: from 
our own bodies, where anxiety and pain are danger signals of 
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decay and dissolution; from the outer world with its forces of 
destruction; and from our relations with other men. Concludes 
Freud, “the intention that man should be ‘happy’ is not included 

in the scheme of ‘creation.’ 

I should like to call this realistic view which sees much of 
man’s existence as characterized by suffering, anxiety, and frus- 
trations as “first order pessimism.” This type of pessimism has 
been incorporated in the philosophies of despair cultivated by 
the Stoics and the Epicureans. As James rightfully observed, 
Stoics and Epicureans should be considered not merely as his- 
torical schools, but as a “typical attitude marking a definite stage 
in the development of the sick soul.” '* One can clearly call this 
kind of attitude reflected in the writings of many thinkers today 
who adopt the sober position of naturalism. While committed 
to a transcendent pessimism, they nevertheless advocate a phi- 
losophy which possesses at least courage and dignity. Sidney 
Hook, for example, recently pointed out that “pragmatism avoids © 
the romantic pessimism of Bertrand Russell's free man shaking 
his fist in defiance of a malignant universe by being melioristic, 
not optimistic.” According to Hook, “pragmatism is an attempt 
to make it possible for men to live in a precarious world of ines- 
capable tragedy . . . by the arts of intelligent social control .. . 
It may be a lost cause. I do not know of a better one.”’* 

These views represent what James calls “the highest flight of 
purely natural man.” 

Let us examine the claims of the advocates of Jewish optim- 
ism and the Jewish love of life and attempt to comprehend how 
this is achieved. The thesis has been suggested that the Jewish 
way of life with its Sabbaths, holidays, and ceremonials give to 
the Jew a “zest for life” by simply developing his faculty “to 
get more joy than sorrow out of life.” “Although the cup of Jew- 
ish suffering was virtually always running over, the cup of Jewish 
joys was yet fuller.” '° This is a rather strange notion. Does the 
concept of simchah shel mitzvah, and the fact that Jewish tradi- 
tion bids us to enjoy life, imply that the resulting joy to the Jew 
is SO intense that he will, to a greater degree than others,. affirm 
life and tenaciously cling to it, “never be gloomy even in the 
most tragic periods,” and “savor life as long as there is breath 
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in Ones nostrils?” What shall we say of Rabbi Judah the Prince 
who, at his death, called upon Heaven as witness that he did not 
enjoy this world even to the extent of his small finger?’® 

An alternate explanation is one which shifts the grounds of 
the Jewish will-to-live from an.egoistic, subjective hedonism to 
the concept of a transcendent “happiness.” That is to say, Juda- 
ism as a system of values, irrespective of the joys it may give 
or not give, is considered meaningful and worthwhile. “Judaism 
fills the Jew rooted in the traditions of his people with the cer- 
tainty of significant self-fulfillment before which even the harsh- 
est sufferings pale.” ** This is, of course, something entirely dif- 
ferent. Such a view of the Jewish affirmation of life simply draws 
the implications of its metaphysical optimism and assigns to life 
values and meaning which are beyond the reach of the vicissi- 
tudes of our worldly existence. But then, what is unique about 
‘ this? There are countless philosophies of life, including the clas- 
sic formulations of ancient Greece, which equates man’s “happi- 
ness” with the fulfillment of his particular telos or end, each 
differently conceived. Such abstract “happiness,” however, does 
not necessarily entail cheerfulness rather than sadness, joy rather 
than depression. 

Upon consideration, it appears that the initial effect of a 
religious consciousness upon the outlook and feeling tone of an 
individual is in the direction of pessimism. James, for example, 
maintains that pessimism is essentially a religious disease. “It 
consists in nothing but a religious demand to which there comes 
no normal religious reply.” On the basis of mere animal exist- 
ence, the expression of first order pessimism can pethaps be 
overcome by the resignation and courage of the Stoic approach. 
Man is a small part of a cosmic process. This is life and there is 
no more. Let us make the best of it. 

But if, as a result of a religious orientation, man encourages 
attitudes which attribute a supreme worth to the human spirit 
and to certain values and which see a Spirit beyond reality and 
posit intrinsic good, then the sheer contradiction between the reli- 
gious evaluation of things and the harsh reality of existence 
plunges him into a nightmarish pessimism of a far deeper nature. 
Precisely because life is good, intrinsically good, transcendentally 
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good—is its negation bad. To the extent that the religous out- 
look invests life with tremendous spiritual opportunities, to that 
extent must it look upon every frustration of these opportunities 
with increased horror and a heightened sense of tragedy. Thus — 
we arrive at a “second order pessimism” which has, as its re- 
flective source, religious sentiment. 

Whenever Judaism has been taken seriously, this element of 
pessimism has been apparent. Perhaps its clearest expression 
is to be found in the Talmud, where is recorded an issue debated 
for two and one half years between the House of Hillel and 
the House of Shammai. The House of Hillel maintained, “better 
was it for man to have been created than not to have been 
created,” while the House of Shammai maintained “better 
would it have been for man not to have been created than 
to have been created.” The issue was called to a decision and it 
was concluded that “better would it have been for man not to 
have been created, but now that he has been created, let him 
examine his behavior.” '* What we have here does not contradict 
the accepted view of the metaphysical optimism of Judaism. 
“And the Lord saw everything that He had made and behold it 
was very good.” Creation gives man an opportunity he would 
otherwise not have. Nevertheless, looked at existentially. as part 
of my own individual, personal being, the possibility (no matter 
how small} of not achieving the goal, the possibility of succumb- 
ing to sin and plunging into the abyss, the possibility that my 
fate might be “death and evil,” can well engender the reaction: 
“neither thy sting nor thy honey,” better that I not be given this 
crushing responsibility, better not to have been created! 

_ Indeed, the truly righteous person will constantly question and 
be critical of his own deeds and behavior and will be forever 
anxious about the state of his relationship with God. Does not 
the Bible itself record that Jacob, in his hour of peril, “was sorely 
afraid” lest his sins be the cause of a suspension of God's provi- 
dence?'® Does not the Talmud stipulate that hints of the eSoteric 


_ wisdom may be revealed only to him “whose heart worries inside 


of him?”*” There can be no question but that the individual who 
takes the absolute demand of his religion seriously will develop 
profound anxieties of guilt concerning the quality and validity 
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of his religious response. The modern Mussar movement in par- 
ticular stressed the need for constant vigilance and constant ten- 
sion on the part of the God-fearing person. Rabbi Israel Salanter 
taught: “Man may be compared to a bird. It is within the power 
of the bird to ascend ever higher on condition that it continue 
to flap its wings without cessation. If it should stop flapping for 
a moment, it would fall into the abyss. So is it with man.” *’ 

Psychologists have observed the conditional quality of even 
the most ego-bolstering of Jewish concepts. One of them remarks 
rather perceptively, “The Jews have very often been in situations 
which have caused them to doubt . . . the love of their God... 
All their trials and tribulations have been regarded as sent by 
God as punishment for their sins, but also as special proof of His 
love, since only through suffering could they be made worthy 
of a Covenant with Him . . . the Jew’s self. esteem has none of 
the serenity of certainty. It is restless and based on doubt.” ~ 
A recent sociological study of the Shtetl finds evidence of “in- 
tense and unremitting anxiety” in spite of strict observance of 
the Law. The very elements which Liberal Judaism sees as mak- 
ing for optimism are seen here as conducive to anxiety: 


“The combination of the two concepts, free will and predesti- 
nation, discourages fatalism and fosters anxiety. God has decreed 
the circumstances of each man’s life but the individual alone is re- 
sponsible for what he does with them. There are so many oppor- 
tunities for failure in fulfillment of the commandments, in the 
amount of effort one expends on earning a livelihood, in all one’s 
activities and relationships. Ignorance of circumstances may be an 
excuse, but ignorance of the Law is not, and there is no excuse for 
ignorance due to oversight or negligence. Obligations-are so many, 
opposite God, family, and fellows, that no matter how much one 


does, it is never really enough. There is always the burden of un- 
discharged duty.”** 


There is yet another aspect to this issue. The existentialist 
analysis of man as a creature beset by a natural anxiety stem- 
ming from his awareness of his own finitude affords us an oppor- 
tunity to restate the authentic Jewish view on a metaphysical 
level. Existentialist literature abounds with analyses of man’s 
growing anxiety and sense of alienation. To call our time an 
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“age of anxiety” has become almost a truism. Alienation is a 
fact. Undoubtedly all of the sociological explanations are rele- 
vant—the breakdown of the family, the impersonalism of mod- 
ern industry, the uncontrollability of political events, the element 
of infinitude in the new cosmological image. Alienation is a 
multi-dimensional phenomenon. Religious thinkers, however, 
have asked whether modern man’s estrangement is merely “the | 
itch of personal neuroses” to be overcome by the wisdom of the 
Fromms and Peales, or whether it is perhaps revelatory of hu- 
man existence as it really is. The latter view holds that there 
are forms of anxiety which belong to existence as such and are 
to be distinguished from an abnormal state of mind, such as in 
neurotic anxiety. This notion is already implicit in the account 
in Genesis where man is described as having been created in a 
condition of freedom, a condition of sheer possibility in which 
he can negate as well as affirm, destroy as well as create. This 
condition of indeterminate potentiality with its awful responsi- 
bilities is already a condition of anxiety. Finitude, temporality, 
selfhood. and sexuality are aspects of the grandeur of creation. 
But we rarely encounter them in this unspoiled condition. “Sin 
lieth at the door and its desire is unto thee but thou canst rule 
over it.” ** 

Kierkegaard, and Tillich after him, have raised the phenomena 
of guilt, fear, despair, the prospect of one’s own death, and the 
prospect of salvation, beyond the sphere of purely psycho- 
logical considerations into aspects of metaphysical thought, which 
is what they have always been for traditional Judaism. Kierke- 
gaard maintains that the self is a synthesis of the infinite and 
the finite, the eternal and the. temporal, freedom and necessity.” 
Man is thus not self-sufficient and can achieve true selfhood 
only by being related aright to God. Whether man is aware of 
it or not, God is both the criterion and the goal of ‘selfhood. 
Hence, whoever has no God has no self, and who has no self 
is in despair which is a specific illness of man as spiritual being. 
Despair, to Kierkegaard, is any imbalance in the relationship of 
the self to itself. Any attempt by man to separate himself from 
the power which created him, or to neglect what is eternal in 
him, or fight his spiritual nature, will result in despair. Kierke- 
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gaard goes on to analyze the different types of despair such as 
the “despair of weakness” and the “despair of defiance” which 
correspond to well known types in the Jewish gallery of the 
godless. There is little here that Jewish theology could not agree 
with. Even Tillich’s formulation*® of the basic types of anxieties 
— the anxiety of death, the anxiety of meaningless, and the 
anxiety of guilt — are implicit in traditional accounts of repent- 
ance.* 


_ "Despair of weakness” is the unwillingness to be oneself which results in 

the life of “pure immediacy.” In this condition, the person looks at others in 
order to discover what he himself is and “recognizes himself by his dress.” He 
becomes “an imitation, a number, a cipher in the crowd.” He fices reflection, 
plunges into the outgoing, active life, and takes his cue from external circum- 
stances. If he ever experiences self-reflection, it is thrust into forgetfulness or 
attributed to the instability of youth. In “despair of defiance’ man wills to 
be himself but tries to overcome finitude on his own power. He attempts to 
create his “self” to his own specifications by sheer assertion of will. This is 
“the despairing abuse of the eternal in the self to the point of being despair. 
ingly determined to be oneself.” In its final desperate form, this defiance turns 
into demonaic rage in which the despairer wills to be himself with his torment, 
which he believes constitutes a proof against the goodness of existence and 
thus he revolts and protests against the whole of existence. He will not hear 
of any help because comfort now “would be the destruction of him as an ob- 
jection against existence and would rid him of his justification for being what 
he is.” From this psychological analysis, Kierkegaard moves forward to the 
vlogical considerations and asserts that “sin is the potentiation of despair before 
God.” 

These analyses apply quite readily to well-known types in our own litera 
ture. The “despair of weakness” may well explain the “Disciples of Balaam" 
with their “evil eye, haughty spirit, and excessive desire” (Avot 5:22), or even 
he who “blesses himself in his heart saying, I will have peace” (Deut. 29:18), 
or the kesil who has all the knowledge but is lost in his “immediacy” . (see com: 
mentary of Malbim on Proverbs 1:22), or those “whose stomachs have become 
their gods, and their clothing their Torah” (Chovot Ha-Levavot, Shaar ha- 
Perishut, Ch. 2). Those afflicted with the “despair of defiance’ have a recog 
nized niche in Jewish thought. This genre starts with Nimrod who “knows 
his Master but deliberately revolts against Him” (see Rashi on Gen. 10:9) and 
continues with the “stiff-necked ones” who persist in their ways though there 
be proof to the contrary” (see Seforno on Deut. 9:6), and concludes with the 
“wicked ones who refuse to repent even on the threshold of Gehinnom"” (Eruvin 
19a). 

According tw Tillich man’s “ontic self-affirmation” as a created being is 
threatened from three directions by “non-being.” Awareness of this three-fold 
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‘Another approach, also not without interest to traditional 
Jewish thinking, sees as basic in current analyses of the dynamics 
of anxiety a positive urge which is somehow frustrated. 

This view maintains that the experience of anxiety has a cer- 
tain constant structure. Whether described by Catholic mystic, 
agnostic existentialist, or atheistic psychoanalyst, it exhibits a 
specific character. “That character is anxious longing. The ex- 
perience itself is constituted by a polar tension between fear and 
longing. Anxiety is desire aware of a threat to its fulfillment.”* 

Could we not therefore understand anxiety as the consequence 
of a genuine desire for God, the longing for the elements of 
goodness and divinity and at the same time a reflection of the 
impediments faced by this finite creature in responding to this 
call? The anxiety of the sinner is thus his tendency to erect false 
gods and encounter inevitable frustration as he seeks to satisfy 
the soul’s thirst for God with imperfect substitutes of the things 
of this world. 


threat is anxiety appearing in three forms: threat of death; threat of empti- 
ness or loss of meaning: threat of condemnation or guilt. In all of these the 
anxiety is existential, i.e. it belongs to man’s nature. If we accept this ana- 
lvsis, then making man aware of his anxieties and the sources of his anxieties 
can perhaps bring him to the realization that he can overcome these anxieties 
only by “grounding himself in God.” 

It is not difficult to see that the Rabbis have consistently appealed to these 
three kinds of anxieties in attempting to bring about the experience of re- 
pentance. The entire Book of Kohelleth is an appeal to fhe emptiness of 
man’s existence if it is lived only “under the sun.” (See Shaarei Teshuvah of 
R. Jonah Gerondi, Shaar 2, paragraphs 19 and 20). Remembrance of the day 
of one’s death is suggested as a most potent stimulus for teshuvah (Berakhot 
5), while the constant theme of the Prophets is to point to Israel's obligation, 
both collectively and individually, to God as “liberator from Egypt,” as “Father 
and as Master,” as “the Rock that begot thee,” and “the God Who made thee.” 
and the ingratitude. with which Israel has respended. The purpose of all of 
this is, of course, to generate a sense of guilt and remorse which is the first 
sep towards Repentance (Maimonides Hil. Teshuvah 2:2). 

It is quite plausible that these three anxieties are implied in the dictum of 
R. Akavya ben Mahalel: “. . . You come from a fetid drop” — your existence. 
due essentially to egoistic sexuality, is thus meaningless. “You are going to 
a place of dust and worms” — the anxiety of death. And “before Whom are 


vou destined to give judgment and reckoning — befow, the Almighty” — the 


anxiety of guilt (Avot 8:1). 
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The Psalms do not lack for expressions of the soul thirsting 
after God. Rabbi Joseph Albo taught, “Everything has a desire 
for that which is of the same nature as and similar to itseff . . . so 
the mind desires to fulfill the will of God because it is natural to 
do so.”** Rabbi Nissan Ben Reuben adds the thought: “Just as 
man’s sense of touch fears the fire because it is contrary to its 
nature, so does the mind fear to violate the commands of the 
Almighty because its very nature requires compliance.”** It re- 
mains for us to draw the implications and with them formulate 
an hypothesis in explanation of the empirical phenomena of 
anxiety and alienation. Indeed, Saadia already saw this as an 
intimation of the “world-to-come” — “I find furthermore that 
none of God’s creatures known to me feel secure and tranquil 
in this world, even when they have reached the most exalted 
ruling position and the highest station therein. Now this feeling 
is not something natural to the soul. It is due, rather, to its con- 
sciousness of the fact that there is reserved for it an abode that 
is superior to all the excellence of its present dwelling. That is 
why its eyes look forward longingly to it. Were it not so, the 
soul would have felt secure and have been at rest.” 

It appears, therefore, that traditional Judaism possesses all 
the ingredients making for a doctrine of human nature which 
could incorporate the phenomenon of existential anxiety and 
offer an explanation for man’s growing sense of alienation. 
We stated earlier that the initial effect of the religious out- 
_ look is in the direction of pessimism. The religious person is in 
a position to develop a fuller recognition of the terror and inse- 
curity of ordinary human life, of the blackness of sin and, as 
_ far as one’s own strength goes, of the possibility of slipping back 
into evil and nothingness. Indeed, it has been rightfully said that 
the religious outlook does not give peace of mind but simply 
substitutes the right anxieties for the wrong anxieties. This 1s 
reflected in a teaching of Rabbi Nachman of Bratzlav: “Man is 
afraid of things that cannot harm him and he knows it, and he 
craves things that cannot be of help to him and he knows it; 
but. in truth the one thing man is afraid of is within himself, 
and the one thing he craves is within himself.”* 


Is this, however, the ultimate condition, or can we perhaps 
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find in Judaism some final turn, some higher level of feeling 


which bespeaks joy? I believe that the key to the teaching of 
Judaism on this point lies in the phrase “serve the Lord with 
feat and rejoice in trembling.”** Thinkers as diverse as. Rabbi 
Joseph Albo and Rabbi Judah Loew of Prague are one in their 
understanding of this passage.*’ Both agree in describing man’s 
initial awareness of himself as a creature subject to contingency 
and temporality in terms of fear and sadness which cause the 
heart “to tremble and grieve.” Rabbi Loew specifically points 
to what we have called the “first order pessimism” of the creature 
as he faces death and also the “second order pessimism” which 
takes hold of man as he contemplates the rigors of ultimate 
judgment. This is the fear of God which is not only the begin- 
ning of wisdom but the disposition which leads to immortality 
of the soul and ultimate salvation. This state of fear and trem- 
bling is prior to any other and constitutes “the fundamental 
spirit of service.” As a more recent thinker has put it, “All reli- 
gious reality begins with what biblical religon calls the ‘fear of 
God.’ It comes when our existence between birth and death be- 
comes incomprehensible and uncanny, when all security is shat- 
tered through the mystery. This is not the relative mystery of that 
which is inaccesssible only to the present state of human knowl- 
edge and is hence in principle discoverable. It is the essential 
mystery, the inscrutableness of which belongs to its very nature; 
it is the unknowable.”™* 
However, once man reaches the state of “fear of God” he can, 
as he contemplates his trembling, find cause for joy “because 
he realizes that he fears that which is deserving of fear — an in- 
dication of spiritual perfection and health on his part.”** This 
“joy in trembling” is neither the hedonistic “zest of life” described 
above nor the healthy-minded optimism which believes it can, by 
positive thinking and talking, blind itself to the grim realities of 
life. This Jewish joy is instead a tempered optimism, a “holy in- 
security” which recognizes that existence has meaning under God 
not in spite of its tragedies and sufferings, but perhaps through its 


tragedies and sufferings, 6) means of the trivial and the prosaic. 


Kierkegaard has observed with great sensitivity that Abraham, 
who attained the level of faith, unlike one who has merely 


33 


a. 


TRADITION: A Journal of Orthodox Thought 


achieved the level of resignation, does not lose the finite but rath- 
er regains it.*° “After passing through the dark gate the believing 
_ man steps forth into the everyday which is henceforth hallowed as 
the place in which he has to live with mystery.”*’ The believing 
_Jew has looked sadness in the face. He knows that wife, the 
family, career, the daily tasks are not the ultimate “answer.” But 
* precisely because he has accepted their contingency can they have 
. for him freshness and be a source of tempered joy. We can indeed 
experience the simple joys of life if we know their limtiations 
beforehand. The cry of “vanity of vanities, all is vanity” comes 
as no surprise because we did not strain the simple joys with a 
burden they are not equipped to bear. We did not ask them to 
justify life for us. “Serve the Lord with fear and rejoice in the 
trembling.” 

In summation: Judaism as a metaphysical system is optimistic, 
yet it recognizes fully the tragic:character of human existence. 
On the existential level, it fosters sobriety and shifts the locus 
of anxieties to the areas that count — concern for the state of 
one’s soul and one’s relationship to God. Those who repress their 
thirst for the spirit expose themselves to futile frustrations and 
suffer the unmitigated consequences of man’s naturally anxious 
condition. The mature religious personality who fixes his gaze 
on the infinite can, however, regain the finite in tempered joy. 
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Milton H. Polin 


The first of the Five Books of Moses is generally 
known for its narrative and theological content. 
The cagual student of Bereshit is usually unaware 
of its halakhic or legal subject matter. Rabbi Milton 

¢ H. Polin, an alumnus of the Hebrew Theological 
College of Chicago and spiritual leader of Keneseth 
Israel Congregation in Louisville, Kentucky, here 
shows how, in addition to serving as the ideological 
backdrop for the Torah’s Halakhah, Genesis is itself 
a source of Jewish law. 


GENESIS, AS A SOURCE OF JEWISH LAW 


Rare is the American Jew who has a real understanding of 


the Bible. For the most part he recalls the delightful tales which 
form the core of the Sunday or Hebrew School curriculum. An 


exceptional adult may still be able to translate a word or phrase 
here and there, particularly if he attended a superior Talmud 
Torah in his youth. Where knowledge of Chumash is so’ limited, 
it is essential, therefore, to teach something more about the stor- 
ies than merely their morals. And since Genesis is the most 
studied and best remembered book of the Pentateuch, it certainly 
deserves our attention: 

Superficially, Genesis is an historical, non-legal record of 


, Israel's beginnings; why then, ask the Sages, is it included among 
the Five Books of Moses, the Torah? To justify its place in the: 


Pentateuch, the Rabbis cite many examples of halakhic material 
interspersed among the narratives of Genesis.’ Their understand- 
ing is especially significant when we consider the fact that this 

k serves as an introduction to and, in some cases, the -total 
teaching of the Bible for American Jews. 

Rashi recognized the halakhic character of Genesis. In com- 
menting upon Exodus 24:3-7, “And Moses came and told the 
people all the words of the Lord and all the judgements . . . And 
Moses wrote all the words of the Lord . . . And he took the book 
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of the covenant ... ,” he interpets each phrase as a reference to 
pre-Sinaitic laws found primarily in Genesis.” In his commentary 
to Genesis, too, he speaks of laws that were binding even before 
the giving of the Torah. 

This rabbinic view of Genesis, basically halakhic, raises sev- 
eral questions: (1) Which laws are present in Genesis? (2) What 
is their relationship to those revealed later at Sinai and contained 
in the other four. books of the Chumash? (3) Finally, what are 
the implications of a halakhic conception * Genesis for the 
teaching of this book? 


SPECIFIC Mitzvot IN GENESIS 


Genesis is the source of three explicit commandments: pro- 
creation (or, marriage and raising a family),* cireumcision,* and 
the prohibition of the sciatic sinew (gid ha-nasheh).° 

Bearing children and circumcision are essentially human ex- 
periences rather than “religious” ones. The author of Sefer ha- 
Chinukh sensed this universal quality of the first mitzvah and 
accordingly quoted Isaiah 45:18 as the purpose for it: “He 
created it [the world] not a waste, He formed it to be in- 
habited.” ° Notwithstanding their universal quality, these mitzvot 
are obligatory for us as Jews and, as such, rightfully place Gen- 
esis within the category of law. 

The halakhic character of Genesis is brought into sharper focus 
by the discussion of the prohibition of the sciatic sinew. Logic 
compelled that it be recorded at the conclusion of the story of 
Jacob's bout with the angel. But its place in Genesis does not 
‘diminish its importance as a mitzvah, as the Sages stated suc- 
cinctly: “This law was ordained at Sinai but was written in its 
proper place.”’ Sefer ha-Chinukh also emphasizes that it “was 
not intended as a story—i.e., since it befell the Patriarch, there- 
fore the children refrain from eating’ that sinew. Rather, it is a 
command of God.” * 


TRADITIONAL LAWS IN GENESIS 


The majority of the laws derived from Genesis are not ex- 
plicitly stated but are traditional, their scriptural reference being 
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merely in the nature of a support (asmakhta). At times it is 
nothing more than a memory device to recall a particular law, 
while sometimes the asmakhta lends authority as well. In his 
Kuzari, Rabbi Yehudah Halevi speaks of an asmakhta as “a sort 
of reminder of their traditions. The verse “The Lord God conm- 
manded the man saying: of every tree of the garden thou mayest 
freely eat’ (Gen. 2:16), is interpreted as an allusion to the seven 
laws given to the descendants of Noah . . . These seven laws were 
generally known by tradition and were connected with the verse 
as an aid to memory.” ® Maimonides, too, speaks of these laws as 
“traditional” and “rational” rather than explicit in the Torah.” 

Six of the “commandments of the descendants of Noah” are 
based upon Genesis 2:16 by asmakhta: (1) the directive to es- 
tablish courts of justice, and (2). the prohibition of blasphemy. 
(3) of idolatry, (4) of incest, (5) of bloodshed, and (6) of 
robbery. The seventh commandment, the prohibition of eating 
flesh torn from a living animal, is derived from Genesis 9:4." 

We refer to these as “Noachide” laws because all Noah's 
descendants, irrespective of their beliefs, must fulfill them as a 
sort of natural religion without ritual. These precepts also gov- 
erned the ger toshav, the gentile residing in Palestine,'” who be- 
came a chassid umot ha-olam, a righteous gentile, if he abided 
by them.’* 

The Rabbis extended the — laws to include all aspects 
of these basic seven’* and added to them emasculation,’* sor- 
cery,'® and hybridization.’ One source speaks of thirty Noachide 
laws.** 

Indirectly, the extension of the Noachide laws refutes the 
charge of the Bible Critics that the Torah drew upon “earlier 
codes of law.” On the contrary, these legal systems all copied 
God’s original legislation. It is interesting that the codes of 
Hammurabi, of the Hittites, and of the Assyrians all follow the 
basic categories of the Noachide commandments except in mat- 
ters of monotheism, which was rejected by their polytheistic 
cultures.” 

Genesis also anticipates laws found elsewhere in the Bible. 
In many cases this is a further extension of the Noachide legis- 
lation. 
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The verse, “Therefore shall a man leave his father and his 
mother and shall cleave unto his wife and they shall be one 
flesh” (Gen. 2:24), serves as the source of many laws pertain- 
ing to marriage and a moral sex life. 


R. Akiba said: His father means |the prohibition of incest with] 
his father’s wife; his mother is literally meant. And he shall cleave, 
but not to a male; to Fis wife, but not to his neighbor's wife; and they 
shall be one flesh applying to those that can become one flesh, thus 
excluding cattle and beasts, which cannot become one flesh with 
man.-” 


The Noachide prohibition of incest was quite detailed, and the 
later Sinaitic regulations were even more extensive.”* 

Another example is found in Genesis 35:2 where Jacob in- 
structs his family and followers in the process of cleansing them- 
selves from the ritual impurity of idolatry: “Put away the strange 
gods that are among you and purify yourselves and change your 
garments.” The mode of purification, interestingly enough, is 
identical with and anticipates the procedure followed by our 
ancestors in preparing for the revelation at Sinai (Ex. 19:10) 
and in the purification from leprosy (Lev. 14:9). 

Similarly, the incident of Judah and Tamar (Gen. 38:1-26) 
is Viewed by the Rabbis as the fulfillment of the commandment 
of yibum, varying only in details from Deuteronomy 25:5-10. 
An opinion attributed to Maimonides is that before the Torah 
was given, any member of the family, not just the brother, could 
perform this mitzvah.** That levirate marriage was a very early 
practice is also seen from the name of Esau’s wife Oholibamah 
(Gen. 36:2), literally “the tent of the levirate wife.” 

Genesis is also the source of many other laws and practices 
unrelated to the Noachide commandments. For example, a new 
widow or divorcee is forbidden to remarry for three months to 
determine whether she had become pregnant from her first hus- 
band. This is based upon Genesis 17:7: “And I will establish 
my covenant between Me and thee and thy seed after thee,” upon 
which the Sages comment: “And thy seed after thee, to distin- 
guish between the seed of the first husband and the seed of the 
second.” 
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The ancient custom of a twelve month betrothal period for 
virgins is reported in Genesis 24:55: “Let the damsel abide with 
us a full year or ten months.” ** 

The havdalah benediction may be recited only after the flame 
burns brightly. The Rabbis found scriptural justification for this 
law in Genesis. 1:4: “And God saw the light that it was good,” 
then “He divided,” referring to havdalah which distinguishes the 
from the profane.” 

Another example is the origin of the principle, “Joyous occa- 
sions are not held simultaneously,” *° which prohibits, in effect, 
' “double weddings” and marriages on chol ha-moed. This derives 
from Laban’s request of Jacob, “Fulfill the week [of marriage 
festivities] of this one [Leah]” (Gen. 29:27), before offering 
Rachel for a wife. 

Also, a “white lie” is permitted for the sake of peace. After 
Jacob’s death, the brothers came to Joseph and said: “Thy 
father did command before he died, saying: ‘So shall ye say 
unto Joseph: Forgive, I pray thee now, the transgression of thy 
brethren and their sin, for that they did unto thee evil.’” *’ But 
_ nowhere is there recorded any such conversation between Jacob 

and his sons. 


HALAKHAH AND THE NARRATIVES 


A halakhic conception of Genesis has many implications for 
the narratives in the book. The. Noachide commandments give 
_ us specific standards by which to judge the behavior of the bibli- 
cal characters and to understand God’s dealings with them. The 
flood was visited upon the world for sexual immorality, idolatry, 
and robbery.** Noah cursed his son Ham either for castrating 
him or for having had a homosexual contact with him,” not 
just for “seeing his father’s nakedness.” (Gen. 9:22) 

Similarly, Lot’s decision to settle in Sodom was regarded by 
the Rabbis as a desire to indulge in the sinful practices of that 
city, namely blasphemy and homosexuality.* 

The popular acceptance of the Noachide sex code explains 
the righteous horror of Pharaoh and of Abimelech at the thought 
of having almost violated Sarah, a married woman (Gen. 12: 
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18, 20:9). We also understand the justification for the action 
of Simeon and Levi in putting Shechem to death for having 
raped Dinah and in killing the residents of the city for having 
failed to judge Shechem for his wrongdoing. 


THE RELATIONSHIP OF GENESIS TO THE 
REVELATION AT SINAI 


Nothwithstanding the non-halakhic appearance of Genesis, the 
laws in this book are binding as a part of the later revelation 


at Sinai. 


_R. Jose b. Chanina said: Every precept which was given to the sons 
of Noah and repeated at Sinai was meant for both [heathens and 
Israelites]; that which was given to the sons of Noah but not repeated 
at Sinai was meant for the Israelites but not for the heathens.*? 


It was necessary that the pre-Sinaitic laws be repeated to Israel 
in order that they be binding. Maimonides stresses that these laws 
were first given to the Patriarchs as individuals but did not achieve 
their present validity until they, like the rest of the Torah, 
were accepted at Sinai.** 

Thus, the revelation at Sinai had important implications for 
the laws in Genesis: (1) It established some earlier practices as 
precedents of law, such as divorce (in the case of Abraham and 
Hagar). (2) It broadened or limited the scope of the earlier 
law; for example, it restricted the levirate marriage to the brother 
alone. (3) It reversed the earlier law when it transferred the 
priestly functions from the first-born males to a hereditary clan. 
(4) It recorded earlier customs that were not repeated elsewhere; 
for example, the week-long wedding festivities and the mourn- 


ing period.** 
CONCLUSION 


Above all, a halakhic conception of Genesis reiterates the 
major premise of Judaism: that the way to God is through law. 
From this point of view Genesis serves as a perfect preface to the 
almost strictly legal books of the Bible—in terms of approach 
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and of content. It affords an excellent opportunity to explore by 
way of introduction, many sections of the other four books that 
might otherwise be left unopened. 


NOTES 


1. The importance of the halakhic approach to the narrative books of the 
| Bible was first impressed upon me by Rabbi David S. Shapiro of Milwaukee, 
Wisconsin, in a lecture at the Hebrew Theological College of Chicago. His recent 
Torat Mosheh ve’ha-Neviim (Jerusalem: Mossad ha-Rav Kook, 1961) explored 
this idea in the prophets. I am also indebted to my Rosh ha-Yeshivah, Rabbi 
Chaim Kreiswirth, presently Rabbi of Antwerp, Belgium, for having contributed 
to my thinking on this subject. 

2. Quoted in Eliezer Levi, Yesodot ha-Halakhah (Tel Aviv: Sinai, 1953) p. 22. 

3. Gen. 1:28; Sefer ha-Mitzwot Pos. Com. 212; Sefer ha-Chinukh 1. 

4. Gen. 17:10; Sefer ha-Mitzvot Pos. Com. 215; Sefer, ha-Chinukh 2. 

5. Gen. 32:33; Sefer ha-Mitzvot Neg. Com. 183; Sefer ha-Chinukh 3. 

6. Sefer ha-Chinukh 1. V. also Sanhedrin 59b. 

7. Chullin 100b. 

8. Sefer ha-Chinukh 3. 

9. Kuzari 3:73. 

10. Mishneh Torah, Hil. Melakhim 9:1. 

11. Sanhedrin 56a, b. Other general sources on the Noachide laws are Gen. R. 
17:6 and 24:6; Mishneh Torah, Hil. Melakhim 9:1. On the separate biblical 
source for the seventh law, v. Rashi to Gen. 9:3-4 quoting Sanhedrin 59b. Mod- 
ern sources are Philip Bieberfeld, Universal Jewish History, 1 (New York: 
Spero Foundation, 1948) and David S. Shapiro, esode ha-Dat ha-Universalit 
(New York: Bloch Publishing Co., 1936) . 

12. Avodah Zara 61b. 

18. Mishneh Torah, Hil. Melakhim 8:11. 

14. [bid., 9. Cf. Nachmanides to Gen. $4:13 on the directive to establish courts 
of justice and the prohibition of robbery. V. edition of Rabbi Charles B. Chavel, 
explanatory note ad loc. 

15. Sanhedrin 56b. 

16. Baba Metzia 99b. Sanhedrin 59b-60a. 

17. Ibid., 56b. | 

18. Chullin 92a. V. Rashi ad loc. who points out that they are nowhere enum. 
erated. 

19. Biberfeld, op. cit., pp. 130-153. 
20. Sanhedrin 58a. 
21. Mishneh Torah, Hil. Issurei Biah 14:10 and Hil. Melakhim 9:5. 
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22. R. Abraham, son of Maimonides, quoting his father. Quoted in Sefer ha- 
Youel l'ha-Rambam, p. 413 by Levi, op. cit., p. 18. V. also Cant. R. 1:16 and 
Gen. R. 85:5 that Judah was the first one commanded regarding yibum and that 
he was the first to fulfill this mitzvah. 

98. ¥Yevamot 42a. 

94. Ketuvot 57b. So Onkelos and other ancient-Jewish versions and quite justi- 
fied by Hebrew idiom, though lit. “a few days or at least ten.” >. 
J.T. Berakhot 8:6. 

. Mocd Katan 8b, 

. Yevamot 65) quoting Gen. 50:16-17. 

. Sanhedrin 57a and 108a. J.T. Baba Metzia 4:2. 
. Sanhedri 70a. 

. [bid., }%a. Nazir 23a and Rashi ad. loc. 

$1. Gen. 51:31. V. Gen. R. 80:6 commenting on Gen. 34:7. Maimonides attrib- 
utes a different sin to Shechem and also provides the reason for the punishment 
of the residents of the city. V. Mishneh Torah, Hil. Melakhim 9:14. 

$2. Sanhedrin 59a. The Israelites were considered “descendants*of Noah” until 
the giving of the Torah. According to the Talmud the only commandment 
given the descendants of Noah but not repeated at Sinai was the prohibition of 
the sciatic sinew, Cf. supra n..7. 

33. Guide to the Perplexed 1:63 and 2:39; so also from Berakhot 26b in regard 
to the authority for thrice daily prayer; Corhnmentary to the Mishnah, Chullin 
7:6. V. also Cant. R. 1:16. 

M. Levi, op. cit., pp. 38-48 passim. 
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The author of this essay is Editor of TRADITION. His 
most recent contribution to these pages was “Recent 
Additions to the Ketubah: A Halakhic Critique” in 
the Fall 1959 issue. 


THE UNITY THEME AND ITS 
IMPLICATION FOR MODERNS 


The oneness of God is universally acknowledged as the foun- 
dation stone of Judaism and its main contribution to the world. 
The theme of the Shema, “Hear O Israel, the Lord is our God, 
the Lord is One,” underlies every single aspect of Jewish life 
and thought, and permeates every page of its vast literature. 
So powerful is this vision of God’s unity that inevitably it must 
express the corollary that the divine unity is the source of a unity 
that encompasses all existence.* 


*In the history of Jewish rationalism, Maimonides is the first to articulate the 
unity of existence as flowing from the unity of the Creator: “Know that this 
Universe, in its entirety, is nothing else but one individual being . . . The 
variety of its substances . . . is like the variety of the substances of a human 
being: just as, ¢.g., Said is one individual, consisting of various solid substances 
such as flesh, bones, sinews, of various humours, and of various spiritual 
elements . . . You must therefore consider the entire globe as one individual 
being living through the motion of the sphere, which is endowed with life, mo- 
tion, and a soul. This mode of considering the universe is . . . indispensable, that 
is to say, it is very useful for demonstrating the unity of God; it also helps to 
elucidate the principle that He who is One has created only one being . . . 
There also exists in the Universe a certain force which controls the whole, 
which séts in motion the chief and principal parts, and gives them the motive 
power for controlling the rest. Without that force, the existence of this sphere 

. would be impossible. It is the source of the existence of the Universe 
in all its parts. That force is God, blessed be His name!” (Guide to the Per- 
plexed, 1:72). Cf. Yehudah Ibn Shmuel's (Dr. Y. Kaufman) Introduction to his 
-edition of the Guide in Hebrew, Vol. I p. xlii-xliii — Moreh Nebukhim, (Jeru- 
salem: Mosad Harav Kook, 1959). The Kabbalist, of course, greatly elaborated 
on this theme. See, for instance, Part HI of Netzach Yisrael by Rabbi Loewe 
of Prague (the Maharal) and Part Ill of Nefesh ha-Chayyim by Rabbi Chayyim 
of Volozhin. 
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The Unity Theme and Its Implication for Moderns 


Nowhere is the idea of yichud ha-shcm, the Unity of God, 
«given more poignant and intense expre - on than in the Kab- 
balah. In Jewish mysticism the Unity «f God is not only one 
of the mightiest themes, but it becomes a living reality, per- 
haps the only reality. God’s unity is taken not alone as an 
arithmetic proposition, but as the unification of all existence, 
in all its awesome diversity, through God. It is symbolized, 
in the Kabbalah, by the unity within God Himself. It is this 
unity — elaborated, explained, enhanced, and expounded by 
kabbalists from the Zohar through the late Rav Kook — of 
which our modern world stands in such desperate need. If it - 
was ever necessary to freaflirm that theme, with its conscious 
rejection of all conflict, multiplicity, and fragmentation, it is 
today, when mankind stands poised, ready to blow itself to 
bits both physically and conceptually. 

In this paper we shall examine the treatment of the Unity 
of God in one expression of the Jewish spirit, the Kabbalah — 
particularly in the Zohar and in the works of its most recent 
exponent, the late Rav Kook, Chief Rabbi. of the Holy Land; 
in one sacred institution of Judaism, the Sabbath; and in one 
famous hymn of the Prayerbook, the Lek/iah Dodi, a kabbalistic 
poem which celebrates the Sabbath. Our purpose is not a his- 
torical presentation of the Unity Theme, but rather to see what 
it can yield for us in the way of instruction: its implication for 
moderns. 

The reader who is unacquainted with the atmosphere and 
terminology of the Kabbalah should be aware of the fact that 
mystical concepts, by their very nature, are incapable of pre- 
cise, descriptive articulation. They can be expressed only sug- 
gestively, in symbolic form often quite complex in struc- 
ture. The terms used may therefore sometimes sound absurd. 
and unreal, even when they strive to grasp the very essence of 
reality itself. The reader who will regard the discussion of the 
Kabbalah as too recondite may safely begin with the section 
entitled “The Implications.” 


THE WorRLD oF DISUNITY 
The Zohar, the source. book of Kabbalah, regards our mun- 
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dane world as the alma de'peruda, the World &® Disunity or Di- 
versity. The unification of existence, the overcoming of this 
fragmentation, is to be sought in the establishment of the alma 
de’yichuda, the World of Unity which is the higher unity with- 
in God Himself.* The true unity, beyond all others, is that of 
Kudesha Berikh Hu, the “Holy One, Blessed be He,” and His 
Shekhinah, His “Presence” or “Indwelling.” The apparent di- 
vorce of one from the other is what accounts for all that is wrong 
with the world. The failure of mankind is to be found in this 
World of Disunity. The function of man on earth is to help over- 
come this perud or schism and reestablish the primordial divine 
harmony of the Holy One and His Shekhinah, God in His trans- 
cendance and His immanence — the World of Unity. 

This passion for the Unity of God, for the healing of the breach 
within Him, was given expression in the most powerful metaphor 
available. In human life it is the erotic urge which is the most 
intense symbol of union and oneness. Hence, erotic imagery 
was freely used in representing the drive for unity and the over- 
coming of the World of Disunity. (Parenthetically, it is in place 
to mention Prof. Scholem’s observation that rarely did the Zohar 
ever use this kind of symbolism to express the urge for devekut, 
for the unio mystica, between God and man, as did the Christian 
mystics. It was almost exclusively used to designate the yichud 
Or unification within God Himself.) The Holy One was con- 
sidered the male element, and the Shekhinah almost always the 
female element. Shekhinah is thus known by a variety of names 
all emphasizing its feminine quality. By thus assigning genders 
to these different aspects of the Creator, the. Kabbalah was able 
to tap the decpest wells of human experience to express its over- 


whelming yearning for the yichud of God and the firm establis- 
ment of the World of Unity. 


THE ROLE OF MAN 
_ This reestablishment of the World of Unity was not con- 


* the World of Unity is that of the ten Sefirot which in the Kabbalah are not, 
as are the Neoplatonists’ emanations, static steps mediating between the Absolute 
God and the phenomenal world. They exist, rather, within God; they are the 
“unihied universe” of God's life. 
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sidered, by the Kabbalah, an independ nt divine activity in 
which man is merely a passive observer who can do no more 
than exercise theosophic insight. Man is deeply involved with © 
God in this drama of unification. The breach is not intrinsic: that 
would be a serious departure from the pure monotheism of al! 
Judaism. God is, of course, absolutely one. It is, rather. only 
_ apparent. The error and failure that brought about this breach 
can be traced to man, not God. It is, therefore, man who must 
initiate the reunification, and the ascendancy of unity in God 
is both to be reflected in and caused by unity in man’s own life. 
The act of perud (breach or separation), the conception of 
the Shekhinah as a truly separate entity rather than just an 
apparent distinction in the Godhead, was recognized by the Kab- 
balah as a danger to monotheism and identified as the primal 
mystical sin of man. The division introduced between Shekhinah | 
and the Holy One was called, by the Zohar, The Cutting of. . 
the Plants (ketzitzah bi'netiot), the “Plants” symbolizing the Se- ‘ 
firot. This was the crime of Elishah ben Abuyah, the. sage 
turned heretic, whom the Talmud described as a “cutter of 
plants” (kotzetz bi'netiot). This too was the original sin of 
Adam. By the act of eating of the forbidden fruit, primordial 
man separated the Shekhinah (represented by the Tree of 
Knowledge) from the rest of the Sefirot (i.e. the Holy One, re- 
presented by the Tree of Life). The punishment for this dualism, 
the divorce of the Shekhinah from the Holy One, is the silencing 
of Shekhinah (God’s immanence) which now becomes known 
as “speech without sound” (dibbur beli kol) or personified as 
“the lonely woman” (ishah galmudah), and the ordaining of 
death for mankind. Death was not a new decree issued by God, 
thus external to man. It is inherent in man in potential. and. is 
awakened by his sin. Death is, in the Kabbalah, also represented 
‘by a tree: the ilana de’mota. This Tree of Death lies dormant 
within the Tree of Knowledge and is inactive as long as there 
is no disruption between the Tree of Knowledge and the Tre® 
of Life — that is, the Holy One and His Shekhinah. But once 
the separation is effected, the Tree of Death emerges from the 
Tree of Knowledge which has been cut off from the Tree of 
Life. Man must die when he upsets the harmony of the divine 
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unity. His life must therefore be dedicated to the reestablishment 
of the World of Unity. | 

In many other ways does the Kabbalah express the idea that 
the drama of perud and yichud, of separation and unification, 
is not a purely theocentric plot, but includes man as a major 
protaganist in its grand sweep. The Zohar refers to man as the 
diyukna de’kalil kula, the synthesis of all the spiritual forces that 
went into the work of creation. Man in his pure, pre-sin state 
reflected the hidden organism of God’s own life. In that pure 
State, according to the author of Shaarei Orah (p. 9a), there 
was a free interchange between the higher and lower worlds. 
When Adam sinned, order turned into chaos; the Shekhinah 


_ Was, So to speak, cut loose from the Holy One, and only through 


the act of redemption will the exiled Shekhinah be reunited with 
the Holy One in a return to the original divine harmony. Further, 
human effort, the “impulse from below,” evokes a corresponding 
“impulse from above.” The whole unification of God takes place 
in the soul of man, which is absorbed in the ultimate yichud. 
Hence the remarkable appelation of man as the “Lower She- 


akhinah” (Shekhinah Tataah). The union of Shekhinah and the 


Holy One which is regarded as taking place, as we shall later 


explain in greater detail, every Sabbath eve, has its correspond-. 


ing effect on human life: the scholar is expected to cohabit with 
his wife on Sabbath eves. Every true marriage, maintains the 
author of /ggeret ha-Kodesh (Joseph Gikitila, later ascribed to 
Nachmanides), is a symbolic realization of the union of the 
Holy One and His Shekhinah. Man is thus the active partner of 
God in the whole process of yichud. An agent of the original 
disruption of universal harmony, he must bécome the agent of 
its redemption, restoring the unity of God’s Name. The purpose 
of the performance of every mitzvah is, therefore, the act 
of restoration. Hence, every religious performance is to be intro- 
duced by the formula “for the sake of uniting the Holy One and 
His Shekhinah . . .” This restoration by means of Torah, mitzvot, 
and prayer, with its many mystical intentions (kavvanot), be- 
comes the task of man and his function in the universe. 
THE SABBATH 


The quest for yichud found particularly strong articulation in 
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the Kabbalah’s treatment of the Sabbath. We need not emphasize 
the importance of the Sabbath in Kabbalah as in all of Judaism. 
In-the Kabbalah, the “Additional Soul” of the Sabbath day be- 
came not only an additional capacity for intellectual attainment, 
as it did with Maimonides and the Jewish rationalists, but a 
heightened religious sensitivity, an added spiritual dimension 
“on the pattern of the world-to-come.” The Sabbath, according 
to the Zohar, is the source of all blessings for the six work days. 
The author of Shenei Luchot ha-Berit speaks for the whole kab- 
balistic tradition when he represents the week diagramatically as 
the menorah or candelebrum in which the middle flame which 
puints straight upwards symbolizes the Sabbath, and the two sets 
of three flames each, which point towards the middle one, are the 
week-days. 


This Sabbath is the day par excellence of yichud. We have © 


already mentioned that Friday night is the time of union of the 
Holy One and His Shekhinah or, as it is otherwise put, the King 
and His Matron. But in this grand vichud the Kabbalah saw 
many other elements absorbed. All of time is united in the Sab- 


_ bath. The concentrated essence of the Sabbath, called the “Holy- 


Point” (nekudah kaddishah), is indeed present during the week, 
but it is obscured. There is no absolute’distance between the holy 
days and the artes, otha for by the agency of Sabbath observ- 
ance — “all those who occupy themselves with holiness during 


“the whole Sabbath day” — the weekdays become absorbed in the 


Holy Sabbath-Point. On this day the Point is revealed to man 


as it ascends upward, in the form of the Shekhinah, to be united © 


with the King (or Holy One). Man’s whole life, even his ordinary 
workdays, is thus included in the yichud of the Sabbath. Man’s 
participation in this unification of time is further emphasized by 
the Zohar’s description of the Lower Point (mekudah tataah), a 
sort of counter-point to the Higher Point (nmekudah ilaah) and a 
symbol of human involvement in the Sabbath. It is this Lower 
Point that banishes all woe and worry on the Sabbath and re- 
places sadness and anger with the joy that makes it possible 
for the Additional Soul to arrive. The unification within God on 
the Sabbath is reflected in a corresponding unification within 
man on the Sabbath. To this day Hassidim, who follow the Se- 
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phardic version of the liturgy, recite, on Friday nights, the pas- 
sage from the Zohar beginning ke’gavna . . . “even as they unite 
above in the One, so is there a unification below . . . one corres- 
ponding to one...” 

Not only Sabbath and weekdays, the horizontal aspect of time, 
but also past and present are united on the Sabbath for the Jew. 
The Patriarchs are participants in the Jewish Sabbath, represent- 
ing all of the past and uniting with the present. The Hebrew word 
Shabbat — Nav — is divided by the Zohar into its component 
letters. The last two letters spell M2, daughter, which stands for 
the Holy Sabbath Point: the united essence of the whole week, 
or the Shekhinah with which it is identified. The first letter, y, 
is interpreted orthographically, each of the three bars of the 
letter representing a different one of the three Patriarchs. The 
unity that prevails on the Sabbath, the Zohar implies, belies any 
abrupt discontinuity between the sacred past and the mundane 
present. All history is one continuum of holiness. 

Even the material must be united with the spiritual in order 
to involve the totality of existence in the great yichud on the Sab- 
bath — for disembodieg@ spirituality is itself a fragment, a result 
of perud. Hence the importance of eating on the Sabbath, espe- 
cially the three meals, called by the Zohar the Meals of Faith 
(seudata di’mehemenuta), each involving the participation of 
another one of the Patriarchs. 

All these unifications are but aspects of the central and ulti- 
mate yichud of the Holy One and the Shekhinah. The erotic 
metaphor is, therefore, most appropriate to this transcendent un- 
ion. A number of kabbalists have even compared the Sabbath 
to a wedding ceremony. Both at a wedding and in the Sabbath 
Amidah, seven blessings are recited. In each there is a declaration 
of sanctity (kiddush in one case, kiddushin in the other) over 
wine. The opening verses of the central portions of the Amidahs 
of the Sabbath have similar significance: “Thou hast sanctified” 
(ata kiddashta) stands for the sanctification of the nuptials (kid- 
dushin); “Let Moses be happy” for the happiness of the wedding; 
the “Additional” prayer (musaf) for the additional jointure of 
the bride’s settlement (tosefet ketubah); and “Thou art One” 
(ata echad) for the coming together (vichud) of bride and 
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The Unity Theme and Its Implication for Moderns 


groom following the ceremony. 
LEKHAH 


This Unity Theme on the Sabbath is most beautifully expressed 
_ inthe popular hymn chanted on Friday nights, the Lekhah Dodi | 
(“Come my beloved, let us meet the bride, let us welcome the 
Sabbath” ).. The poem was composed in the sixteenth century 
by R. Solomon Alkabetz, the teacher and brother-in-law of R. 
Moses Cordovero; these, together with R. Isaac Luria (who en- 
couraged Alkabetz to write the hymn), are the leaders of the 
great school of Safed Kabbalists. The hymn is vastly popular. 
A measure of its wide acceptance can be seen in the remarkable 
number of melodies composed for it. Mr. Jakob Michael. a friend 
of the writer and member of his congregation, has 540 melodies 
in his private collection. The Birnbaum collection at the Hebrew 
Union College contains another 700 Lekhah Dodi melodies,. with 
an estimated total of 1300 to 2,000 different tunes having been 
composed for it — so that if a new one were chanted every Fri- 
day night, one would not exhaust his repertoire for about forty 
years! Felicity of style and esthetic excellence can only partially 
account for the hymn’s universal popularity amongst all 
Jews. It seems that a more basic explanation is the innate and 
unstudied response to the hymn’s major mystical themes,* to the 
poetry of the soul rather than the poetry of the pen. The praying — 
public may retain or reject a new prayer, especially one whose 
precise mystical symbolism is clear only to initiates, without 
being consciously aware of the nature or causes of its reaction. 
The worshippers unconsciously respond to the broad themes, the 
real essence of the prayer which, like the moon obscured behind 
the clouds, exerts a hidden but inexorable influence upon the ebb 
and tide of their religious experience in the deepest subterranean . 
channels of their souls. So does the secret of the success of Le- 
khah Dodi lie in the magnificent sweep of its esoteric Unity 
Theme. 

“It is interesting that the same mystical content was responsible for the intial 
hesitation in accepting the hymn as a part of the service. Many Sephardic, and 
some Ashkenazic — especially German — congregations, were opposed to the 
chanting of Lekhah Dodi because of the general sensitivity to Kabbalah follow. 


ing the Sabbatian hersey. I am informed that the cantor in the Alaus in Frank. 
fort a.M. would remove his fallit for the chanting of Lekhah Dodi. 
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The Symbols 


The symbols in Alkabetz’s poem aré not always constant. The 
Sabbath may sometimes be the “bride” — the Talmud already 
speaks of Sabbath as bride dnd queen. The groom or beloved 
(dodi) may be Israel. In a famous Midrash, the Sabbath com- 
plains to God that while each of the other days has its mate she is 
being left an old maid — an all too human complaint — and 


God presents her with her groom, Israel. But no doubt these are _ 


secondary to the primary “wedding” or yichud: that of the Holy 
One and His Shekhinah, the true dodi and kallah of the hymn. 
On Sabbath the Shekhinah (the Zohar’s Holy Point which during 


the weekdays is in the lower worlds, obscured from both God 


and man) rises to meet her divine lover, the Holy One. It should 
be emphasized that not only is Sabbath the time during which 
the unification is effected, but Shabbat is itself identified with 
Shekhinah, the bride of the Holy One. 


An Interpretation of the Halakhah 


The first stanza explicitly repeats the Unity Theme. Since 
the Holy One and His Shekhinah have already been ‘united, God 
is referred to as the El ha-meyuchad. This union means that 
God’s Name — the first two and last two letters of the Tetragram- 
maton — which represent, respectively, the Holy One and the 
Shekhinah, has been reunited, hence: “the Lord is One and His 
Name is One.” 

The first phrase of this same stanza is of particular import- 
ance to us. Shamor ve'zakhor be’dibbur echad hishmianu — 
“observe” and “remember” were spoken in one word. The poet 
here refers to the well known Aggadah that that both command- 
ments relating to the Sabbath, in each of the two versions of 
the Decalogue, were given simultaneously. Both “observe the 
Sabbath day to keep it holy” and “remember the Sabbath day 
to keep it holy” were uttered by God at one moment, but were 
heard separately by the Israelites. In the Halakhah, “remember” 
represents the positive commandment — the kiddush or sancti- 
fication of the Sabbath — while “observe” is the negative, the 
warning to refrain from the thirty-nine categories of melakhah 
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or labor. It would not be amiss to say that here, too, in the 
context of the whole hymn, we have the yichud theme and an 
implicit rationale for the prohibition of melakhah on the 
Sabbath. If Sabbath is the time for and of the essence of yichud, 
then the positive commandment, “remember,” 1s, of course, to 
be understood as the means for the achievement of this union. 
But since “observe” and “remember” are but two aspects of a 


siigle divine command, then the ‘negative expression of the. 


divine will — the “observe,” the refraining from labor — must 
also contribute to the unification in God. This is indeed under- 
standable in terms of the Halakhah’s treatment of the biblical 
prohibition of melakhah (labor) on the Sabbath. The breakdown 
of the melakhah prohibition to thirty-nine separate major cate- 
gories, with untold number of toledot or minor categories sub- 
sumed under them, signifies the fragmentized nature of the pro- 
fane days. The unsanctified days are the real World of Disunity. 
Man’s involvement with nature requires of him to atomize his 
experience in the various arts and crafts by which he sustains 
himself physically and economically. The fragmentization of his 
activity is indicative of the inner disintegration of his own per- 
sonality and spirit. On Shabbat, by refraining from any intrusion 
into the normal processes of nature, he protects, in a negative 
manner, the integrity of his own personality. He is in a position 


to pursue the goal of yichud, by way of “observing” the Sab- . 


bath, without interference and breakdown. During the six work- 
days the mundane life has broken up man’s human experience 
into a spectrum of thirty-nine colors; but Judaism, through the 
Sabbath, reunites and reintegrates the diverse colorations 
of experience into the pure white light of the unique, un- 
divided Creator. The abstention from melakhah thus enables 
man to overcome the World of Disunity and participate in the 
Sabbatical unification of the Holy One and His Shekhinah. The 
Halakhah, which normally presumes a pluralistic universe be- 
cause it operates in the “real” World of Disunity, thus reveals in 
its treatment of the Sabbath its ultimate monism. 


The F uture 
The middle and end stanzas of Lekhah Dodi speak of the 
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themes of Messiah, the redemption, and peace. The relationship 
of these to the idea of Unity is obvious. The Shekhinah is in exile 
together with Israel; the Kabbalah often refers to Shekhinah by 
the name Knesset Yisrael, the Congregation of Israel. The re- 
demption of Israel signifies the reunion of Shekhinah with the 
Holy One, the beloved. The time we welcome the Sabbath as the 
occasion for the meeting of the Holy One and His Shekhinah is 
therefore most appropriately the occasion for waiting and hoping 
and praying for the national yichud of which the union of the 
Holy One and Shekhinah is hypostatic. Shalom, peace, is the 
State at which yichud aims, the condition of complete and utter 
universal harmony and unity. R. Loewe of Prague (the Maha- 
ral) declares, in a similar vein, that the present mundane world 
is that of diversity, whereas the world-to-come is that of oneness 
-—— thus extending the principle from Messianic to eschatological 
times. 


THE IMPLICATIONS 


It now remains for us to investigate some of the implications 
of this idea for modern Jews — mogern in a chronological sense 
only, for the implications we shall draw are valid for us only as 
long as we locate ourselves ideologically in the context of the 
Jewish tradition which gave birth to the Kabbalah and especially 
the Unity Theme. In order to do this we shall move from the 
esoteric and mystical world of the Kabbalah to centemporary, 
exoteric modes of thought, and follow some of the consequences 
of the yichud idea in terms relevant to our own current predica- 
ment, dealing with problems which are, at most, only penultimate 
to the transcendent yichud of which the Kabbalah speaks. 


Disintegration 


Modern man and the complex society he has built for him- 
_ Self are in a state of progressive inner disintegration. Psycho- 
logically, socially, and spiritually, he has re-formed himself on 
the pattern of his new industrial economy. With the obsolescence 
of the artisan who fashioned the whole vessel, the Whole Man 
has faded into obscurity. The division of labor, which is indig- 
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enous to our modern economy, lias begotten many other divisions 
in many Other fields of human endeavor. In professional life, 
narrow specialization has replaced general practice. Culturally, 
the expert dominates over men of broad knowledge ang general 
culture. Literature, which should strive for the wholenéss of man, 
has merely reacted to our inner atomization and put under the 
literary microscope man’s baseness and degradation in which 
only unrelated pieces of fractured experience are regarded as 
real, and in which wholeness and higher integrity are considered 
meaningless abstractions. Literary criticism has turned upon the 
Bible and replaced its unity with a Documentary Hypothesis 
which has made of Scriptures a haphazard collection of disparate 
fragments, Philosophically, the extreme logical positivism of 
some modern thinkers and their reduction of all issues to lin- 
guistic analysis is symptomatic of the same tendency. Man’s 
spiritual and religious life has become a true World of Disunity. 
Long before the atom bomb struck Hiroshima, the modern 
world sustained a historic atomization, the fission and dis-inte- 
gration of man’s heart and soul and mind, and the beginning 
of the end of his universe. 

Indeed there is a deeper relation between the splitting of the 
atom and the fragmentation of the Self. The tendency to view 
existence as divided, in pieces or dualities, in “over-against” 
terms, must inevitably have a deteriorating effect upon the 
integrity not only of man’s ideological orientation but ultimately 
also his social existence. It was Philo who traced war and peace 
to man’s intellectual activity, particularly to his conception 
of the Deity. War, he said, stems from paganism which, in its 
elaborate mythology, saw gods locked in combat with each other, 
spying, stealing, and betraying in order to gain victory. The 
pagan’s theology influénced his anthropology, his view of man. 
His social anschaaung was thus!compatible with constant con- 
flict and war — a true imitato dei. The monotheist, who knew of 
only One God Who embraces all’existence in His unity and Who 
prefers the state of peace which is the end result of unification, 
naturally sought peace in his own social and political relation- 
ships. A recurrent verse in our liturgy is: “May He Who makes 
peace up above make peace for us and for all Israel.” A divided 
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society and fragmented polity is the natural result of a World of 
Disunity. 

Yet we are not here addressing ourselves primarily to the 
obvious fact of the divisiveness of the world politically and mili- 
tarily, consequential as it is to our very existence. We are empha- 
sizing, rather, the inner peace without which there can be no 
outer peace, for a fragmented world is merely fragmented man 
writ large. It is this inner fragmentation of both experience and 
man’s beliefs and attitudes that must be overcome as the World 
of Disunity if the social and political intregation of mankind 
into one brotherhood is to be achieved. 

It was Rabbi Abraham Isaac Hakohen Kook, the famed Chief 
Rabbi of the Holy Land whose twenty-fifth vahrzeit is currently 
being observed, who gave the Unity Theme its greatest develop- 
ment in modern times. Rav Kook’s concern with man’s atomiz- 
ing tendencies, and his deep passion for unity throughout all 
existence, are apparent in almost every page of his writings. 
Himself a kabbalist of the first order who was very much aware 
of the modern world, he bridges the gap between the Kabbalah’s 
mystical yearning for yichud and the need for unity in human 
affairs. In the following paragraphs we shall draw upon many 
of his works, but primarily upon the first volume of his Orot ha- 
Kodesh, published in Jerusalem in 1938. 


Knowledge 


Rav Kook sees the need for yichud in the transcending of 
human epistemological limitations. Every act of cognition, he 
writes, implies an area of error (tzel or shadow). The view of 
the whole, in proper perspective, must become distorted in the 
very act of reduction and withdrawal from the whole to the part 
Or specific, a process which is indigenous to the very act of cog- 
nition. The more isolated and refined the area of knowledge, the 
greater the error or tzel. The only way to overcome this in- 
herent defect in man’s cognitive life, the only way the shadows 
can be dispersed and the breach in his intellectual organism 
healed, is through communion with God Who comprehends all 
knowledge in His transcendent yichud. 

The same striving for yichud in a spiritual context, or at least 
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an awareness of the severe limitations of our World of Disunity, 
is the solution not only to the problem-of epistemology, but to 
a related problem in our modern culture: the phenomenon of 
specialization. The more we are involved in one branch of know- 
ledge, the more we tacitly assume its self-sufficiency, and the 
more we ignore its relatedness to and dependence upon other 
branches. Rav Kook was especially annoyed by the specialist's 
haughty disdain, his willful, transcendental ignorance of other 
disciplines. This is the way of error and confusion, he taught. 
All knowledge must be accepted as interrelated, reflecting the 
fundamental unity of the Creator, if specialization is to yield 
the desired creative results. 

In the same vein, Rav Kook refuses to see an unbridgeable 
chasm separating religion and science. Religious and scientific 
knowledge are really one in an objective sense; they stand in con- 
trast only subjectively. Spiritual insight, as opposed to intellectual 
comprehension, is characterized by a total view, by grasping 
all at once; the latter by its nature deals with specifics, with 
fragments. The practical progress of the world requires quanti- 
fication rather than the total, unifying grasp of spiritual insight. 
Yet spiritual cognition and scientific knowledge are only ap- 
parently contradictory. It is a psychic gap that separates the 
religionist’s striving for the over-all from the scientist's critical 
eye for detail. It requires genius to be able to overcome this 
abyss, this division, and arrive at their underlying oneness. re- 
cognizing that objectively both forms of knowledge are one. 

The yichud of knowledge is extended by Rav Kook to the 
study of Torah. Torah cannot abide artificial distinctions be- 
tween the inner life of man and the world at large, between hu- 
man individuality and universality. The emphasis on the Proph- 
ets and Writings, as opposed to the Pentateuch, represents an im- 
balance in favor of inwardness, an imbalance he regards as one 
of the “great pains of exile.” Both the element of Prophecy (and 
Aggadah) and the legal element that predominates in the Penta- 
teuch must be integrated with each other. (This is a somewhat 
oblique criticism of,the Christian — and Emancipation’s — 
usurpation of the post-Pentateuchal portions of the Bible and 
their spirit-against-letter and ia dualisms. ) | 
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Similarly, Rav Kook is unhappy with the chasm that separates 
Aggadah from Halakhah. Superficially there is a difference 
between them. The Holy Spirit responsible for the Written Law 
is different in quality from the Holy Spirit of the Oral Law or 
Halakhah. Prophecy and Aggadah derive from what might be 
translated as “idealistic dignity” whereas Halakhah issues from 
“royal strength.” But the world can be set right only when they 
are united in the soul of the Jew, for the strangeness of the 


halakhist in Aggadah and the aggadist in Halakhah is destructive 


of spiritual growth. The yichud we perform between them merely 
reveals the preexistent, original identity of Halakhah with Ag- 
gadah: they are one and the same. The attempt at integration 
must proceed by searching for the halakhic norms in the 
Aggadah, and the fundamental aggadic themes of the Halakhah. 
__ Yichud in the world of knowledge, therefore, applies to Torah 
as well as to all other branches of wisdom, demanding the inte- 
gration of all knowledge and the abandonment of artificial bar- 
riers in order to achieve a more wholesome view of life, a unified 
world-view which will be built on the specialized sciences and 


yet transcend them. It should be indicated in passing that in many 


disciplines, especially the natural sciences, a more integrated, 
total view is now beginnng to find acceptance. In quantum phys- 
ics, statistical predictions based on group phenomena have re- 
placed the study of individual particles; the motion of a single 
particle is not examined except in relation to others. Biology has 
veered towards a more organismic approach, as we shall have oc- 
¢asion to mention again later, and psychology is leaning more 
and more to a gestalt position. Whether field theory, gestalt, or- 
ganismic approach, or holism, when the scientific terms are 
translated into the vocabulary of the Kabbalah, you have: yichud 
— not, of course, the great and transcendent yichud of the Holy 
One and the Shekhinah, but the first baby steps, as it were, lead- 
ing ultimately to the integration of all knowledge and experience 
in the oneness of God. 


Personality 


More serious than the fragmentation of knowledge is the 
disintegration of personality. And the personal break-down of 


58 


m 
iSO 
in 
stu 
an 
we 
Th 
th 
pr 
pr 
“n 
th 
in 
$0 
as 
f 


The Unity Theme and Its Implication for Moderns 


modern man, his inability to grasp more than a multiplicity-of 
_ jsolated aspects of life and his failure to unify his experiences 

in a comprehensive point-of-view, is reflected most clearly in the 
study of personality. In the sciences devoted to the study of man 
and society we usually work from the parts to the whole; 
we analyze discreet items and then add them together. 
This emphasis on discreet entities has a long history in Western 
thought. If Aristotle was unablg to fit a new observation into a 
predetermined category, he created a new one. Hume, setting the 
prototype for modern positivism, maintained that man can know 
“nothing but a bundle or collection of different perceptions.” On 
this basis he denied the possibility of knowing the Seif. Follow- 
ing him, John Stuart Mill treated all psycholggical problems as 
soluble by an atomistic psychology. Hobbes saw society only 
as an aggregate of self-contained individuals, assimilated through 
external instruments. One writer, Dorothy Lee (cited in Helen 
Merrell Lynd’s On Shame and the Search for Identity), has seen 
in this attitude a fundamental pattern of thinking characteristic 
of Western man. She calls this preoccupation with proceeding 
from the parts to the whole a “lineal codification of reality,” in 
contrast to the non-lineal approach of other cultures; a difference 
being, for example, whether we conceive of society as a plurality 
of independent individuals, or of the individual as a different- 
iated member of society. 

Fortunately, the pendulum seems now to be swinging from an 
affirmation of the World of Disunity to a quest for the World 
of Unity, if we be permitted to use these terms freely. Some psy- 
chologists now believe that- the differences between atomistic 
and holistic Psychology are being resolved in favor of ho- 
_ istic or gestalt concepts, of “molar” as opposed to “molecular” 
terms. Even Freud, who with his concentration on specific bio- 
logical needs and his splitting of the Self into Id, Ego, and Super- 
ego seemed to enhance the fragmentation of personality, néver- 
theless contributed to a holistic or molar approach by bringing 
into the scope of investigation many other heretofore neglected 
areas of the Self and treating them all as a continuity. One re- 
nowned researcher working on the biology of nervous systems 
has concluded that only the sick or damaged personality can be 
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understood by examining its parts in isolation; its relation 
to the world can best be described in segmented, additive terms. 
A fully functioning person, however, can be described only in 
holistic terms. The yichud theme, understood exoterically and 
anthropocentrically, is thus a striving for a higher sanity, an 
escape from the psychosis of the World of Disunity. The yichud 
within God requires a corresponding yichud within man, includ- 
ing, as Rav Kook writes, a “merging of intellect and emotion,” 
and the “integration of reason and will” — a reintegration of 
man’s personality in which his mental oneness will be paralleled 
by a spiritual unity. 


Theology 


In his theological thinking, too, modern Western man behaves 
atomistically rather than holistically. He is heir to a number of 
dualisms, which he usually accepts uncritically, that have come 
to him from the ancient Greeks via Christianity, especially the 
Church Fathers.Thus the distinction between the body and soul, 
which in Judaism is essentially a diagnostic way of explaining 
the ethical tensions of man, is for Christianized Western man a 
stark reality. When the Kabbalah unites, as it does in its inter- 
pretation of the Sabbath, the spiritual and material, it denies the 
bifurcation of man’s Self into body and soul as two independ- 
ent and antagonistic entities. The same can be said for the di- 
chotomy of religious endeavor into faith and works, of religious 
experience into eros and agape, or, for that matter, into love 
(ahavah) and fear (yirah.) All such distinctions are merely 
apparent. Underneath, they are one, even as the Holy One and 
the Shekhinah are one. The kabbalistic formula recited before 
the performance of a mitzvah, to which we referred previously, 
includes the phrase bi’dechilu u’rechimu — in fear and love. The 
Kabbalah, with its deep and passionate striving for yichud, can- 
not abide a bifurcated view of life which accepts perud as a per- 
manent and inherent quality of all existence. 

Of even greater moment is the distinction between sacred 
and profane. At first glance it would seem as if the very existence 
of these two antinomous categories, not only sanctioned by 
Torah but crucial to its whole outlook, conveys a sense of perud, 
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an absolute distance between the two, so that there can be no 
underlying unity comprehending the both of them. Yet the 
truth is that in a religion which did not make of the Devil an 
independent personality pitted against the beneficent God, thus 
providing for separate sanctions for the domains of the sacred 
and profane, but saw Satan as only one of the created angels 
commissioned by God to execute His Will, there can be no 
absolute distance between holy and unholy. A distinction there 
certainly is — the concept of havdalah with all its profound rami- 
fications attests to this — but it is accidental rather than essential, 
apparent rather than real, extrinsic rather than intrinsic. This 
is the gist of Rav Kook’s intention when he remarks that the 
“foundation of the holy of holies” comprehends both the “subject 
or element] of the sacred and that of the profane.” Even more 
poignant expression was given to this idea in a profound homi- 
ietic observation by the author of Shnei Luchot ha-Berit, one of 
the most noted of all kabbalists. In the Havdalah service which 
marks the end of the Sabbath, he remarks, we proclaim the dis- 
tinction between sacred and profane, light and dark, Israel and 
the other nations, and“Sabbath and weekday. The first two and 
the last are appropriate to the occasion. But what is the re- 
levancy of the -havdalah between Israel and the other nations 
in this context? He answers that there is a difference not only 
between Jew and non-Jew, but between the Jewish and non- 
Jewish understanding of the whole concept of havdalah. The 
Gentile conceives of an absolute separation between the sacred 
and the profane. The Jew, contrariwise, understands that the 
gulf between sacred and profane is introduced not to signify 
a permanent and irreconcilable dualism, but to allow the sacred 
to be confirmed in its strength and purity so that it might return 
and sanctify the profane. From this point of view there is no 
holy and unholy; there is just the holy and the not-yet-holy. This 
is identical with Rav Kook’s assertion that the holy of holies in- 
cludes the sacred and the profane. _ ; 
Basically, this insight pertains most strongly today. We modern 
Jews have, in our daily life and habit, adopted the havdalah con- 
cept of the non-Jewish world. We have conducted our affairs on 
the unspoken presupposition that there is an unbridgeable gap 
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between the two categories, each isolated in its own cubicle. We 
' go about life as if the American political doctrine of the separa- 
tion of church and state were a metaphysical dogma. The modern 
Jew factually confines the expression of his religious convictions 
to several holy places and holy moments, not to the entire 
_ week and every place: The “Holy Sabbath-Point” of the American 
Jew’s Sabbath, unlike that of the Zohar, has no relationship 
with the six workdays. Despite his clearly defined occasions of 
holiness, which may be sincerely intended and genuinely experi- 
enced, he permits himself spiritual Vulgarity, or spiritlessness, in 
the material endeavors of life. Emotionally he is unrelated to 
his spiritual dimension. We are different things to different people, 
different people to ourselves. Finding ourselves, when within the 
large area of the profane, thoroughly insulated from the influence 
of the holy, we are not only at an infinite distance from God, but 
broken and fragmentized within, our knowledge unrelated and 
our experiences unintegrated. Our entire world is as much in 
danger from mankind's interna] fission as it is from the fission 
of the atomic nucleus. The powerful secularism of our day, which 
recognizes the sacred only so long as it promise’ not to encroach 
upon the privileged domain of the secular, is a reassertion of the 
non-Jewish concept of havdalah, a theology which we, in our 
yichud-obsessed world-view, cannot accept lest it disarm and 
emasculate the very essence of holiness whose function it is to 
fructify the profane and secular. 

This position on the basic, underlying relationship and dia- 
lectic of sacred and profane implies a critical revaluation of the 
whole educational structure and philosophy of most of Ortho- 
doxy today. Modern Orthodoxy has good reason to be proud of 
its herculean educational achievements. It has raised a genera- 
tion of American Jews who have benefited from both a religious 
and secular upbringing. This is not the first time in history that 
this has occurred, but the number of Jews receiving a training 
in both and retaining a commitment to Torah is unprecedented. 
The whole edifice of traditional Judaism in this country today 
rests upon this dual educational foundation. It is of interest to 
observe, therefore, that by and large we may be guilty of a cul- 
tural schizophrenia in~our attitude to secular and religious 
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studies, equivalent to what, in Shnei Luchot ha-Berit, is regarded 
as the theological schizophrenia in the non-Jewish understanding 
of the two categories themselves. Whether we relegate the sacred 
studies to an hour on a Sunday morning as Reform does, or 
strive for the minimum secular studying required by state law 
as the Hassidic schools do, or somehow try to accommodate both 
on an approximately equal schedule as modern yeshivot do, the 
common denominator of all three in practice is that the two 
courses Of study are departmentalized, unrelated, and merely 
coexist in splendid isolation from each other within the individual 
student. The differences between the above systems thus seem 
to lie in the quantitive distribution of the time alloted for each 
discipline. Yet this is decidedly not in keeping with the thesis 
we have been developing. As long as this unrelatedness con- 
tinues, we are guilty of wasting the resources of the sacred for the 
profane. State law or economic necessity or social needs are not 
an answer sufficient to define a consistent philosophic position. 
The real answer — and this is the real meaning of the “synthesis” 
of which Yeshiva University speaks and for which it stands — 
is the qualitative accommodation of both studies. The secular 
studies are not inherently and eternally unholy. And the sacred 
studies are sterile unless they have something other than the sa- 
cred to act upon. There is no blurring of the distinctions between 
sacred and secular. But there is an appreciation of the function of 
the sacred in relation to the secular. The secular studies are im- 
portant not despite the fact that they are not holy, but because 
this is the way in which all life, all knowledge, all existence is 
ultimately integrated in the great yichud of the Holy One and 
His Shekhinah. Eventually all that is profane (not-yet-holy) is 
to be found in and sanctified through the Torah, for which reason 
— according to Rav Kook — it is called de’kullah bah (“con- 
taining everything”) and is regarded as the fulfillment of God's 
Blessing of Abraham ba-kol (“with everything” — Genesis 
24:1). 


CONCLUSION 


We have seen how the theme of the oneness of God, funda- 
mental to every expression of Judaism, is expanded by the Kab- 
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balah — especially in its treatment of the Sabbath and beauti- 
fully expressed in the Lekhah Dodi — to an overwhelming, 
burning passion for the unification of all life and existence, in 
all its multifarious aspects, in the unity of God. Where the earlier 
kabbalists, as in the Zohar, were satisfied in articulating this 
theme in purely mystical terms, as the union of the Holy One 
and the Shekhinah, its later exponents, and especially Rav Kook, 
increasingly applied this thesis to the current, real world, the 
World of Disunity. Man, as an active participant in the yichud, 
must exert himself mightily in order to overcome the disintegrat- 


ing tendencies of life and society. We have seen how the modern | 
_ manifestations of the striving for unity, the transcending of petty 


dualisms and fragmentizations, are gradually making themselves 
felt. Philosophically, psychologically, theologically, we must be- 


_ gin to move from an atomistic to a holistic position. { 


What of the future? We must again return to Rav Kook in 
whose life and works are so magnificently combined substance 
and charm, power and elegance, the sudden insight of the kab- 
balist and the responsible thinking of the intellectual — the 
personification of the yichud which he preached and for which 
he yearned. Bo yavo, Rav Kook proclaims. It shall come. It must 
come. For the Jew — who cannot by his nature bear disunity 


in his soul — it will appear in his people’s redem>tion. The 


Diaspora, the national realization of fragmentation and disunity, 
is Only ephemeral and basically unreal; sooner or Jater, Israel 


shall become “one nation upon earth.” And yichu! will come 


for all mankind. The future unification of all knowledge, all 
peoples, all existence is inevitable. Redemption for Israel and 
peace for all men will mark the World of Unity wich is surely 
coming, and which can be brought on even faster b\ our own 
efforts. 

“And the Lord will be King over all the earth; on that day the 
Lord will be One and His Name will be One.” 


BIBLIOGRAPHICAL NOTE 


1. KABBALAH. Reference was made to many passages in the Zohar, particularly 
on the appropriate verses in the portions of Be’shalach, Yitro, and Va-Yakhel. 
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Readers who wish to pursue the topic further may refer to Gershom G. Scholem's 
Major Trends in Jewish Mysticism (New York: Schocken Books, 1946) , especially 
pp. 225-235, and in Hebrew to P. Lachover and Yeshayahu Tishbi, Mishnat ha- 
Zohar (Jerusalem, Hashiloah Press, 1949), pp. 219-263. 

2. LeEKHAH 
Chemdat Yamim (Leghorn: 1763) I, 41. 
A. Z. Idelsohn, Jewish Liturgy and its Development (New York: Henry Holt & 
Co.) . 
Otzar ha-Teffilot, Anaf Yosef. 

§. Rav Kook. As mentioned in the body of this essay, most of the references 
to Kook are from his Orot ha-Kodesh (Jerusalem: 1938), 1. The theme is also 
alluded to by Rav Kook in his letters and his Olat Rayah (Jerusalem: Mosad 
Harav Kook, 1939), his commentary on the prayerbook. Jacob B. Agus, in his 
Banger of Jerusalem (New York: Bloch Publishing, 1946) , discusses Kook’s mys- 
tical monism in general without going into detail. 

4. HaLAKHAH. The place of Halakhah in the monistic scheme is quite com- 
plex. We have mentioned that Halakhah must presume a pluralistic universe, yet 
accept an ultimate monism. For a fuller development Of this most significant 
theme, see Part III of the Nefesh ha-Chayyim of Rabbi Chayyim of Volozin. 

5. GeneraAL. Much of the material used is excellently summarized in Helen 
Merrel Lynd’s On Shame and the Search for Identity (New York: Harcourt, 
Brace & Co., 1958). See also the Everyman edition of David Hume's Treatise on 
Human Nature vol. I, pp. 238-40. A theme similar to ours, but in a non-Jewish 
artd_non-theistic form, has been pressed in recent years by a number of, Western 
Orientalists, notably Aldous Hunley. 
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For the second in TRADITION series on the mitz. 


vot (the first, on Havdalah, was presented in our 
Fall 1960 issue), Rabbi Haskel Lookstein treats the 
commandment of Tefillin and shows its ramifications 
in Jewish thought. The author, Assistant Rabbi in 
New York City’s Cong. Kehilath Jeshurun, is a grad- 
uate of Columbia College. He received his semikhah 
from Yeshiva University, where he is now pursuing 
his graduate studies. 


TEFILLIN AND GOD’S KINGSHIP 


“Our Rabbis taught: When the Day of Judgment comes, if 
a man has been scrupulous in his observance of the command- 
ment of Tefillin, the scales of justice will be tipped in his favor. 
If, however, he has been negligent with respect to this com- 
mandment, the scales will be tipped against him. For there is 
no single positive command in the Torah which is more im- 
portant than the directive to don the Tefillin. Indeed, the entire 
Torah was compared to it in value, as it is written: ‘And they 
Shall be a sign upon thy hand and a remembrance between thine 
eyes in order that the Torah of God might be upon thy lips 
(Exodus 13:9). Therefore let every man be most careful in his 
observance of the mitzvah of Tefillin.” 

These thoughts, ascribed to Rabbi Asher,’ a great medieval 
sage, accurately reflect the biblical, talmudic, and post-talmudic 
assessment of the mitzvah of Tefillin. The actual command is 
repeated in almost identical words in four different paragraphs 
in the Torah.” It is found in the same context with such funda- 
mentals as: the exodus from Egypt, the acceptance of the Yoke 
of the Kingdom of Heaven, and the acceptance of the Yoke of 
the mitzvot (commandments). 

In a mystical passage of the Talmud our sages describe how 
even God Himself dons Tefillin. Usually, however, this 
ritual is confined to mankind and is considered a deterrent to 
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sin and a stimulus for ethical living. “He who has Tefillin on 
his head and arm, T7zitzit on his garment, and a Mezuzah on 
doorpost, will most assuredly avoid sin.’ 


This central feature in the ritual life of the Jew is rendered 
in English as “Phylacteries.” The meaning of this word remains 
rather obscure. The preferred derivation in dictionaries is from 
the Greek Phvlakterion, meaning a safeguard, a charm, or an 
amulet. An alternate derivation is from the Latin Phylacterium, 
meaning a reminder. 

While the Greek derivation, as explained by the lexicogra- 
phers, cannot but cause even the most casual student of Judaism 
to shudder inwardly at the thought of magical amulets guard- 
ing man from evil spirits, the derivation itself, mevertheless. may 
not be altogether inappropriate. Tefillin have been viewed by 
traditional scholars as guards, though not, to be sure. against 
supernatural agents of darkness. 


Thus, the author of the Sefer ha-Chinukh writes that God 
-wanted to establish powerful “safeguards” for His people in 
order that they not stray from the Torah. One of these “safe-_ 
guards” is the Tefillin on the arm and on the head to remind 
the Jew to refrain from sinful acts and to avoid being misled © 
by his faulty vision and his evil inclination.® 


In the same spirit, the prayer recited preparatory to the don- 
ning of the Tefillin concludes with the hope: “May the effect 
of the Tefillin be to extend to me long life with sacred influences 
and holy thoughts, free from sin and iniquity, even in thought. 
May our evil inclination neither mislead nor entice us; but may 
we be enabled to serve the Lord as it is in our hearts to de.” 


While the concept of Tefillin as a safeguard,.when viewed 
from the above perspective, is a noble one, the predominant 
attitude of Jewish legal writings views the Tefillin not primarily 
as a guard, but rather as an ofe — a sign, a symbol to remind 
us of a fundamental principle in Judaism. What that principle 
is might properly be discussed more fully after we have first 
examined the mitzvah itself and the laws which govern its 
observance. 
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THE LAW 


The laws concerning the Tefillin can best be divided, for our 
purposes, into four categories. These would cover the time for 
Tefillin, the donning of them, the blessings whieh attend the 
mitzvah, and the removal of the Tefillin. There is obviously 
no attempt here to treat the laws of Tefillin in an exhaustive 
manner. The reader will profit by consulting the regular Shul- 
chan Arukh, or its abridged version, for a more complete dis- 
cussion of the subject. 

The time for observing the mitz vah of Tefillin is a subject of 
controversy in the Talmud. One opinion asserts that the mitzvah 
is restricted to the daytime. Another view affirms that one may 
fulfill the mitzvah even during the night. The main body of legal 
opinion has endorsed this latter view.° The Jew is cautioned, 
neverthless, against wearing the Tefillin at night lest he fall 
asleep before removing them. 

Originally, the Tefillin were worn all day.’ Maimonides 
encourages this practice because of the healthy attitude which 
the Tefillin stimulate. “For when the Tefillin are worn on a 
man’s head and on his arm, he is modest and God-fearing; he 
engages neither in frivolity nor in idle chatter, and he does not 
entertain evil thoughts. His heart is open only to the contempla- 
tion of truth and of righteousness.” 

The complexity of life, however, made it impossible for a 
normal individual to maintain, throughout the day, the bodily 
cleanliness and the proper frame of mind required for one who 
is wearing Tefillin. Rabbi Jacob ben Asher, in his compendium 
of law upon which our Shulchan Arukh is based, rules, there- 
fore, that the Tefillin should be worn only during prayer.° 

The Tefillin are not worn on the Sabbath or on festivals 
because these are themselves symbols of that which the Tefillin 
represent and there is no need, therefore, to wear Tefillin on 
these days.’® The question of the donning of Tefillin on the 
Intermediate Days of the festivals (chol ha-moed) was a source 
of controversy among the medieval commentaries and is re- 
flected in a diversity of practice to the present day. 

The difference of opinion is attributable to two views con- 
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cerning the symbol which makes it unnecessary to wear the 
Tefillin on Yom Tov itself.’ One view maintains that the unique 
mitzvah of the particular festival — in the case of Passover, 
the matzah, and in the case of Sukkot, the sukkah — is a symbol 
which can replace that of Tefillin. According to this view, there 
is no difference between Yom Tov and the Intermediate Days 
inasmuch as the matzah and the sukkah are in force throughout 
the festival. Consequently, if Tefillin are not required on Yom 
Tov they are equally dispensable on chol ha-moed.”* 

The second view maintains that the symbol which re- 
places the Tefillin on Yom Tov is neither the matzah nor the 
sukkah but rather the general prohibition of labor (melakhah). 
This, however, applies only to Yom Tov. On the Intermediate 
Days, when the general prohibition is not in force, there is no 
symbol which replaces the Tefillin. The conclusion is, therefore, 
that we are required to don Tefillin on chol ha-moed.” 

The donning of the Tefillin is performed after one wraps 
himself in the tallit. The priority of the fallit is due to its greater 
frequency — it is worn also on Sabbaths and festivals. This 
follows the standard rabbinic rule that when one is obliged to 
perform two mitzvot, the order of which is not prescribed by the 
Torah, he first performs the one which is required more 
frequently.** 

The armpiece is placed on the biceps of the weaker hand in 
such a manner that, when the arm is lowered into its normal 
position, the armpiece will face inward, toward the heart. The 
“weaker hand” is determined not by the criterion of strength 
but rather by dexterity. The rule of thumb is that the hand 
with which one writes is considered the “stronger” hand. If one 
is completely ambidextrous, then he dons the Tefillin on the 
left-hand, following the majority." 

One might speculate briefly on why the Tefillin, which are a 
sign that “with a strong hand God brought us forth out of 
Egypt” (Exodus 13:16), are donned on the weaker hand. One 
obvious answer is that our emphasis is not the hand on which 
the Tefillin are placed, but rather on the hand which does the 
placing — i.e. the stronger hand. The mitzvah of Tefillin is not | 
in the wearing but in the binding (“And you shall tie them for a 
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Sign upon thy hand . . .”). The stronger hand, which is the 


agent of action, is sanctified with the command to bind the 


Tefillin. 

Another view is that the Tefillin are worn on the weaker hand 
to balance might with spirit and strength with holiness. This 
view is reinforced by our recollection that when the Tefillin are 
placed properly on the left arm, they will automatically face 


the heart. It is the heart which represents man’s spirit and soul. 


It is the heart which should supersede and mitigate the “strorg 
arm” of man. 


The headpiece should be placed above the hairline and may 


extend backward to the fontanel — that point at which a baby’s 


head is soft at birth.’* The headpiece should be centered so that 
it is in line with the bridge of the nose, thus fulfilling the biblical 
command “and for frontlets between thine eyes.’ 

In this connection, one might call attention to the extremely 
common misconception that the headpiece belongs on the fore: 
head. This is an error, though not a modern one. It has existed 
for at least’several centuries. The author of the Arokh ha-Shul- 
chan writes, with reference to this: “There is need to caution 
the community concerning this; for we have seen that many 
wear the headpiece partially on the forehead. This is, alas, a 
shame, for such people are not fulfilling the mitzvah of 
Tefillin.”** 

The proper placing of the Tefillin is related to their function 
as a control over man’s actions, according to Samson Raphael 
Hirsch.** The armpiece is placed not on the hand, but on the 
muscle which rules it— the biceps. Similarly, the headpiece is 
worn not directly between the eyes, but above them, where the 
thoughts which direct the eyes are situated and where the 


images which our eyes perceive are interpreted and recorded 


in our memory. 

The blessings which attend the ritual of Tefillin are two in 
number. The first, “Blessed are Thou O Lord out God, King 
of the Universe, Who has sactified us with Thy commandments 


_and commanded us to don the Tefillin,” is recited immediately 


prior to fastening the armpiece in place. The second blessing, 
“Blessed art Thou . . . and commanded us concerning the com- 
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mandment of Tefillin,” is recited immediately prior to donning 
the headpiece. 

There is a sharp controversy among the medieval commen- 
taries on the number of blessings over the Tefillin. Rashi leads 
one group which maintains that only one blessing is required. 
Rabbi Jacob Tam — Rashi’s grandson — leads a second group 
which understands the Talmud to require two blessings.'* The 
Ashkenazic Jewish Community follows the ruling of Rabbi 
Moses Isserles who accepts the second opinion.” 

In view of the controversy, however, we cannot be quite 
certain that the second blessing is really necessary. In order to 
avoid a possible berakhah le’vatalah (a needless blessing), we 
recite after the second blessing the words: “Blessed be His 
Name; the glory of His Kingdom is forever and ever.” This is 
the formula which is used whenever one makes a needless bless- 
ing. The words indicate that the previous blessing is not to be 
construed in a particular sense, as referring to a specific deed or 
commandment, but rather constitutes a general statement in 
praise of God. While we may not use God’s name in an un- 
necessary specific blessing, we always enjoy the right to praise 
His works. in general. By using this formula after the second 
blessing on the Tefillin, we are in a sense saying that, if the 
blessing was required, we have pronounced it according to the 
law; while if it was superfluous, it may be construed as a state- 
ment of general praise for God Who hallowed us with His 
commandments. 

We remove the Tefillin while standing — as a sign of respect 
— even as we don them while standing. They may normally be 
removed after the beginning of the prayer Uva Le’tzion which — 
precedes Alenu. Rabbi Moses Isserles records an opinion which 
advises against removing the Tefillin until after the mourner’s 
Kaddish which concludes the service, “And this is the custom — 
of the most scrupulous.””' There is no doubt that were his advice 
more widely accepted in our day, the conclusion of the morning 
service would assume a much more decorous character. 


THE CONCEPTS | 
Having briefly reviewed the salient features and laws which 
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shape the character of the Tefillin observance, we may now turn 
to the concepts which are inherent in it. If Tefillin are consid- 
ered to be an ote — a remembrance or a symbol — what is it 
that they call to mind? What do the Tefilin symbolize? 

We need look no further than the source of the mitzvah in the 
Torah. Tefillin are mentioned as a symbol in four different 
places in the Torah. In the passage of Shema (Deuteronomy 
6:4-9), they are symbolic of the unity of God: “Hear O Israel, 
the Lord is our God, the Lord is one.” This verse is referred to 
by the Talmud as constituting kabbalat ole malkhut shamayim 
— the acceptance of the Yoke of the Kingdom of Heaven. 

In the passage ve’hayah im shamoa_ (Deuteronomy 
11:13-21), Tefillin symbolize the concept of reward and punish- 
ment. This passage is referred to by the Talmud as kabbalat ole 
ha-mitzvot — the acceptance of the Yoke of the Commend. 
ments. 

We might note parenthetically that God’s Kingship and His 
commandments are both conceived of as yokes by Jewish tradi- 
tion. The implication is unmistakable that Judaism does not 
consider man’s relationship to God to be at all times a pleasant 
and easy one. Not every mitzvah gives satisfaction to man upon 
its completion. Not every obligation is rewarding and enjoyable. 
Not every duty conveys a sense of personal gratification to the 
one who discharges it. 

In this sense, the God-man relationship parallels human re- 
lationships. There are elements of both joyful performance and 
dutiful action in both. There are sublime pleasures and difficult 
responsibilities. Man sees in God a Father, Friend, and Com- 
forter. He also conceives of Him, however, as a Master, and of 
himself as the servant, burdened by the om yoke of God's 
Kingship and commandments. 

In the passage ve’hayah ki yeviakha (Exodus 13:11-16), Te- 
fillin symbolize the exodus from Egypt. “And this shall be a 
sign upon thy hand and for frontlets between thine eyes, that it 
was with a strong hand that God brought us forth out of Egypt.” 

Thus far, three sources in the Torah have provided three con- 
cepts which the Tefillin represent. In the fourth source — 
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Kadesh (Exodus 13:1-10) — these concepts assume a relation- 
ship to each other. In this passage we read: “And it shall be a 
sign for thee upon thy hand and for a remembrance between 
thine eyes — so that God’s Torah shall be in thy mouth (or: 
upon thy lips) — that with a strong hand God brought thee 
forth out of Egypt. 

Superficially, it would seem that the Tefillin here symbolize 
the study of Torah. The traditional interpretation, however, 
considers the reference to God’s Torah to be a clause dependent 
upon the clause which follows it. This interpretation asserts that 
Tefillin symbolize the exodus, and the awareness of the exodus 
leads to the observance of God’s Torah. The observance and 
study of the Torah are not themselves symbolized by Tefillin. 
They are rather a result of the central symbol of Tefillin — the 
exodus. 

Thus Nachmanides comments: “The verse’s proper arrange- 
ment is as follows: ‘And it shall be for a sign for thee upon thy 
hand and for a remembrance between thine eyes that with a 
strong hand God brought thee forth out of Egypt, in order that 
God’s Torah should be upon thy lips.” This means that you 
should write on your hand and between your eyes the concept 
of the exodus from Egypt, remembering it at all times, so that 
the Torah of God should be upon your lips, in order to observe 
His commandments and teachings, for He is your Master Who 
redeemed you from the house of slavery.”** 

The redemption from Egypt entails an obligation on our part 
to accept God’s Kingship and commandments and also consti- 
tutes the basis for our voluntary acceptance of His Kingship and 
commandments. 

The obligation is clearly delineated by Nachmanides in his 
commentary to the first of the Ten Commandments. Alluding to~ 
the statement “from the house of slavery,” he comments: “They 
(the Children of Israel) were the captives of Pharaoh in Egypt, 
in the house of slavery; and He said to them that the basis for 
their obligation to accept the great, revered, and awesome Lord 
as their God, to serve Him, lies in the fact that He redeemed 
them from Egyptian slavery.” This accounts for the verse: “For 
the Children of Israel are slaves unto Me; they are My slaves 
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whom I brought forth out of the land of Egypt” (Lev. 25:55). 
This is a further justification for the use of the word “yoke” 
with reference to God’s Kingship and commandments. A yoke 
implies not only a burden and a responsibility, but also an obji- 
gation — one which was not necessarily assumed voluntarily 
but which is a consequence of the rights of a “Master.” 

The redemption from Egypt, however, also constitutes the 
basis for our voluntary acceptance of God's Kingship and com- 
mandments. Here, too, we rely on the First Commandment to 


support our thesis. The question has been frequently posed: if © 


God introduces Himself to Israel in the First Commandment, 
why does He refer to Himself as the God “Who took you out of 
Egypt?” If God, as it were, is here presenting His credentials 
for approval, before giving His law — as, indeed, the Mekhilta, 
quoted by Nachmanides, clearly indicates** — would not His 
credentials be far more impressive if He referred to Himself as 
the Creator of heaven and earth rather than as the Redeemer? | 

The answer to this question is a qualified yes. His credentials 
would be more impressive, but they would entail no decision on 
our part to accept His Kingship or His commandments. We 
accept God’s law not because He created a world — this would 
inspire only admiration — but because He is concerned with 
the conduct of that world. We are loyal to Him because of our 
faith in Divine Providence. We follow His commands because 
we are confident of His personal supervision over, and interest 
in, our own lives. 

This aspect of God is not conveyed by His creation so much 
as by His intervention in history at the time of the exodus. It is 
through this act of redemption that we know of God's con- 
tinuous .existence, of the exercise of His Will, of His Omni- 
potence and Omniscience, and of His Providence in the world.” 
Because we know of God’s redemption of Israel from slavery, 
we accept His Kingship. Indeed, Nathmanides considers the 
First Commandment to represent “the acceptance of the yoke 
of the Kingdom of heaven.” The logical consequence of the 
His commandments.” 

There is one additional ramification of the acknowledgement 
of the redemption from Egypt: prayer. It is not easy to pray to 
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a Creator; prayer comes more naturally when directed to a Re- 
deemer. It is difficult to relate to a cosmic force; one cannot help 
but pour out his soul to a personal God Whose Providence 
makes life itself possible. This will account for the requirement, 
every morning and evening, to introduce the Shemoneh Esreh 
(the central prayer) by the concept of ge’ulah — God's re- 
demption of Israel.** Because God is concerned with the world, 
man is able to pray to Him. 

The symbolism of the Tefillin now appears in proper perspec- 
tive. It is net that Tefillin represent God’s redemption, His King- 
ship, and His commandments. It is rather that the Tefillin call 
to mind the redemption, and inherent in the recognition of God’s 
redemptive powers is the acceptance of His Kingship and His 
commandments. Thus Rabbenu Yonah can say that the symbol- 
ism of the Tefillin leads us to the service of God, so that “with 
the headpiece a man dedicates his soul . . . to God's service;,. 
and with the armpiece man similarly dedicates his body.”*° 

We can thus also understand the words of Rabbi Yochanan: 
“He who desires to accept upon himself the Yoke of the King- 
dom of Heaven completely . . . let him don the Tefillin, read 
the Shema and pray (recite the Shemonah Esreh).”*' Tefillin 
are symbolic of the redemption from Egypt which serves as the 
prerequisite for the acceptance of God’s Kingship. The Shema 
is the affirmation of that Kingship and leads logically to the 
acceptance of God’s commandments. Prayer is a direct conse- 
quence of the recognition of God’s providence and constitutes 
the verbal expression of our relationship with Him as subjects 
to a King and as children to a Father. 

The merger of the three ideas symbolized by Tefillin into 
one philosophic thought is farther indicated by this same sage 
in another passage: “. . . Said Rabbi Yochanan, ‘[he who 
reads the Shema without wearing the Tefillin) is like one who 
offers a burnt offering without the accompanying meal offering, 
or a sacrifice without its accompanying drink offering.’ “** The 
implication here is that the mitzvah of reading the Shema is not 
fulfilled if the teader is not wearing Tefillin at the time, in the 
same way as the mitzvah of bringing a sacrifice is not completed 
without the accompanying drink offering. The commandment 
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to read the Shema requires, simultaneously, the acceptance of 
the Yoke of the Kingdom of Heaven. Without the Tefillin this 
requirement is unfulfilled.** We can well understand this conclu- 
sion. The Shema is merely the affirmation of God’s Kingdom. 
The Tefillin, which represent God’s Providence in the world 
through their symbolization of the redemption from Egypt, are 
the logical prerequisites for the acceptance of God’s Kingdom. 
Without the Tefillin as the symbol of man’s justified faith in 
God’s Providence, the recital of the Shema is but an empty 
gesture.’ The only exception to this rule is on the Sabbath or 
on a Festival, for these days, as we have seen, are in them- 
selves symbols which represent the redemption from Egypt” 
and which, consequently, lay the foundation for the acceptance 
of God’s Kingship. 

In the light of our conclusions, we may offer a new interpre- 
tation to the statement of Ulla, that “One who recites the 
Shema without wearing Tefillin is like one who testifies falsely 
against himself.”** The traditional explanation of this judgment 
is that when a man recites the Shema, which contains within 


_ it the comfmandment of Tefillin, he is simultaneously violating 


that command by not wearing the Tefillin, and thus it is as if he 
were giving false testimony. This interpretation is open to ques- 
tion because the commandment of Tefillin as recorded in the 
Shema can be understood as testimony only in the figurative 
sense. 

We may however, understand the statement in a different 


sense. The main testimony in the Shema is the expression of 
our creed that the Lord is One and that He is King over all. 


In the face of a figurative cross-examination, the witness is asked 
how he knows this creed to be true. His only proof lies in 
God's intervention in human history, the prototype of which is 
the exodus. The Tefillin, which symbolize the exodus, give 
validity to our daily testimony concerning God’s Kingship. Re- 
citing the Shema, however, without donning the Tefillin renders 
the testimony groundless in fact and unsubstantiated by any 


| valid evidence. 


The statement of Rabbi Asher, with which we opened this 
essay, is now to be seen not as an inspired homiletical exag- 
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eeration, but as a sublime truth, The Tefillin are comparable 
in value to the entire Torah because, \ithout the belief in 
God's redemption of Israel from Egyptian bondage — which 
the Tefillin symbolize and to which they testify — it is as if 
there were no God in the world, Divine Providence is un- 
founded, the Torah carries no authority, and the mifzvot are not 
obligatory. However, with the symbol of Tefillin firmly implanted 
in the mind and fastened securely to the arm — facing the heart 
— God’s Providence becomes a reality, His Kingship is accept- 
able, His Torah is authoritative, and His mitzvot are fused into 
the substance of our life and honored for the length of our days. 
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letter of the alphabet is equal numerically to 300. This alludes to the 300 davs 
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In the last (Spring 1961) issue of TRADITION we 
presented an article by Prof. William Brickman ar- 
guing affirmatively for “Federal Aid to Private 
Schools.” The present article by Prof. Guterman, 
who is professor of history in Yeshiva University’s 
Graduate School of Education, is a rejoinder to these 
views and a defense of the position taken by most 
American Jewish organizations. Prof. Guterman con- 
tributed an article on Church-State relations to our 
° Spring 1960 issue. 


IN OPPOSITION TO PUBLIC FU S 
FOR RELIGIOUS SCHOOLS 


One of the most crucial aspects of Church-State relations is 
the question currently being debated with much heat concerning 
the propriety of federal and state grants to private parochial 
schools. There is a distinction which must be drawn at the outset 
between the constitutional question involved in such grants and 
the practical policy to be._pursued. The former raises the question 
of the differences between elementary and secondary, and higher 
education, and between grants and loans for construction and 
grants for faculty salaries. The latter poses the choice of a legis- 
lative policy to be conscientiously embraced independently of 
the constitutional issues involved. — 

It seems to me that is the latter alternative that needs labor- 
ing. It is with this point in mind that I have read with interest 
the recent literature on the subject and in particular the able 
presentation of the historical and current issues made by Prof. 
William Brickman in the last issue of TRADITION. Dr. Brickman, 
in my opinion, has performed a most useful service not only in 
examining the historical background of church-state relations 
in the United States, but in attempting to demolish the mono- 
lithic position taken by a great part of the Jewish community on 
the question of public grants for the support of parochial educa- 
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tion. One of the most distressing spectacles is that of certain 
persons setting themselves up as spokesmen for the Jewish com- 
munity. From this point of view there is certainly an advantage 
in having a Variety of opinions presented. 

Yet, notwithstanding the cogency of Prof. Brickman’s argu- 
mentztion and the desirability of flexibility, it seems to me that 
the basic position taken by Jewish organzations in the past, in 
regard to public subvention to parochial gghools, is correct. It 
is correct for reasons of policy as well as of®onstitutional law. 

But first a few personal words of sympathy and counsel. The 
decision that a Jewish parent, or an educator associated with a 
Jewish-sponsored institution, must make on this question is ad- 
mittedly a painful one. The rising cost of education as of other 
services has aggravated the issue. It has also thrown into per- 
spective one particular deficiency, and that is the inability or 
unwillingness of some of the Jewish federated charities to assist 
Jewish day schools with funds. The monies which have trickled 
down from the federal government for construction of dormitory 
and laboratory facilities have proved a godsend to an institution 
like Yeshiva University. Without the grants from the federal 
government as well as from state governments, basic research 
would not only cease at many medical and scientific institutions, 
but their very existence would be in jeopardy. Yet high school 
education has not benefited to any extent from federal financial 
help and religiously sponsored schools of this type have not re- 
ceived support from state governments. 

Notwithstanding this lack of support from governmental and 
charitable sources, the religious Jewish community has been 
able, through its own efforts, to maintain its day schools. If 
Jewish fund raising and disbursing organizations would accept 
their proper responsibility, the problem of financing these 
schools would prove less formdable. This kind of cooperation, 
of course, presupposes the existence of a true community spirit. 
All of this points up the necessity for better community organi- 
zation and more adequate financing; but it does not establish a 
case for governmental support of these schools. We are dealing 
with communal tasks and challenges, not with claims to tax 
‘monies. 
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The American community, it will be maintained below, has a 
respcasibility to provide public education for all its youth, but 
not to subsidize sectarian schools. What may be a luxury or 
even a necessity for some of its citizens does not constitute an’ 
chligation for the state. 

As a Jew committcd to traditional values and to Jewish 
education, the author emphatically upholds the importance of 
the Jewish dav school and its right to exist. As an American he 
insists that its standing and function in the community must be 
voluntary, and that in the long run the interests of American 
Jewry will be better served by keeping its purse strings free than 
by joining in any delusive drive for public funds. 

The history of the state relations to private education gener- 
ally parallels that of church-state relations. From the early years 
of the Republic, education became a bone of contention between 
religionists and advocates of public schools. The general ten- 
dency has been, in accordance with the church-state drift, in 
favor of secularization. But this has been a result not of deliber- 
ate policy, but of the fact that the multifarious sects in this 
country have been unable to agree on a positive program for the 
public schools. 
~ As Professor Evarts B. Greene puts it in his Religion and 
the State: The Making and Testing of an American Tradition 
(1959), p. 120: “since no formula has been devised acceptable 
to all religious groups, it has been thought necessary for the 
state-supported schools to limit themselves to strictly secular 
subjects.” 

In the colonial period, education was regarded as either a 
family affair, or one concerning state and church. It was not 
generally treated as a secular matter. Thomas Jefferson’s pro- 
posals for a system of education in Virginia that would exclude 
religious instruction from the public schools were in advance 
of the day and were only gradually carried out. 

_ Nevertheless, the leaven introduced continued to work. F. 
Guizot, in his Histoire Parlementaire (vol. V, p. 125). speaking 
of the progress of civilization in general, considers the concep- 
tion of the lay state as one of the greatest achievements of mod- 
ern times. The lay state is a state which has its own religion — 
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civism or patriotism — and is neutral in its attitude toward all 


other religions. This lay spirit, or secularism as we would call it - 


(though this is not its precise signification), was promoted in 
the United States by immigration and by the increasing variety 
of religious sects. | 

The rivalry among these sects resulted in the restriction of 
public grants of money to public schools. This became law in 
New Jersey in 1844 and in Massachusetts in 1855. In fact, Gen- 
eral Grant in 1875 proposed an amendment to the federal con- 
stitution which would have barred aid to any sectarian 
institution. 

One of the most interesting examples of the way in which 
public schools profited from divergent religious claims is con- 
tained in the New York Schools controversy around 1840. 
Bishop Hughes of the Roman Catholic Church opposed the Pub- 
lic School Society program of instruction for its students which 
included what he considered Protestant religious teachings. The 
schools thus attacked were private schools though supported by 
public funds. The result of the controversy which brought the 
different points of view in regard to education into sharp align- 
ment was the establishment of a City Board of Education which 


was to receive public funds to maintain schools with a pre- 


dominantly secular curriculum. 

The growing secularism and the faith in the special virtues 
_ of public school education were reflected in the Oregon Statute 

adopted in 1922 which mandated attendance at public schools 
of all students between the ages of eight and sixteen or until 
‘they had finished the 8th grade. The statute was found uncon- 
stitutional by the Supreme Court. One of the most noteworthy 
feature of the whole case was the dissenting opinion written by 
Justice Holmes. In it, Holmes upheld the right of the state to 
regulate in the fullest possible manner the education of youth. 
The distinguished liberal was accused of inconsistency because 
he was apparently promoting a state power at the expense of 
individuals and groups. Catholic critics of the Justice have been 
especially lavish in their barbs and have in several cases de- 
scribed his position as a totalitarian one. 

I cannot agree with these critics and I believe that the Holmes 
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position is defensible. Whether it is desirable for a state to com- 
pel attendance at public schools is one matter, but that such 
power should rightly belong to a state, | am inclined to support. 
It is only when compulsory attendance at schools exposes the 
pupil to religious influences or to other pressures inimical to 
his traditional beliefs or affiliations that the question of violation 
of individual rights arises. In other words, it should be the obliga- 
tion of the schools to maintain as complete a state of neutrality 
in regard to religion as it is possible to achieve. 

Failing the heroic solution posed by the Oregon statute, several 
measures have been employed to establish a modus vivendi 
between organized religion and the public schools. These stem 
from dissatisfaction with a secular education lacking in religious 
elements. Bible reading based on the use of biblical texts accept- 
able to Protestants, Catholics, and Jews, and released time for 
religious instruction come under this heading. 

The interesting agreement reached around 1890 between 
several school districts in Minnesota and the Catholic Church, 
whereby Catholic parochial school buildings were leased to 
school districts and instruction divided between secular subjects 
and religion, was not successful and was soon abandoned. 

In recent years, while the tendency has been to render the 
public schools more neutral, a form of indirect help has been 
granted to church schools by providing such services as bus 
transportation and text books from public funds. These meas- 
ures have been found to be in accord with constitutional pro- — 
visions in several states because they are founded on the idea 
of help to the pupils and not to the schools. They are based on 
financial rather than ideological or religious considerations. 

Since it is so difficult to maintain neutrality, and since the 


_ needle may move to secularism as well as religion, several states 


have adopted means to combat this danger, a notable case being 
the anti-evolution statute of Tennessee. 

A stable relationship between the public authority and educa- 
tion both public.and parochial has thus not been achieved after 


_Mmany years of debate. The American “tradition” in this matter 


is easier to affirm than to define. | 
The trend, however, is unmistakable and, in a dynamic society 
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like ours, the precedents of growth are as important as those of a 


departing past. It is as silly to argue from the pre-Civil War 
precedents concerning state and school ties as it is for the John 
Birch Society to condemn democracy because our government 


_ was originally a republic. The United States of today is not the 


United States of 1789 nor of 1840. The federal courts in their 
best periods have shown an awareness of this dynamism which 
has been characteristic of American social development. 

The question that now confronts us is one of policy, one 
which should be grounded in historical experience. Jewish or- 
ganizations which oppose Federal or State aid for parochial 
schools, it seems to me, are taking a proper stand concerning 
the formulation of policy both from the point of view of the 
national interest and from that of the Jewish community, for 
the following reasons: 

In the absence of a regular church establishment which might 
at least, as explained elsewhere,* have a chance of controlling 
ecclesiastical power, the grant of public funds to parochial 


schools will simply deprive the state of a powerful tool for the 
improvement of the mind, and will promote the growth of a 


power which may be hostile to democratic ideals. After all, the 
ground rules of American political thinking and action have to 
be learned somewhere in order that this country remain one 
and not be divided into isolated religious groups. We pride our- 
selves on the encouragement that we as a nation give to the 
individual and the group, and the sociologists and the political 
scientists speak with pride of a pluralistic society. In order that 


this pluralism may survive in what may be called the social 


area, it is necessary that unity be achieved not only in the 
political field, but also in education, which is its foundation. 
These considerations would prevail even if the religious 


groups which maintain private schools were many and small. 


Unfortunately, the existence of one system of such schools which — 
potentially affects 24% of the American population is not a 


harbinger of unity. I refer, of course, to the Roman Catholic 
’ church which in many respects has an ‘outlook on the basic 
matters included in the school curriculum which is distinct from 


* See the author’s article in the Spring 1960 issue of Trapimion — Ed. 
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that of the country as a whole. | 

I recognize three basic positions on the sw§ject of church- 
state relations that have molded and still mold modern ideas on 
the subject: the Catholic, the Protestant, and a third that I have 
called that of the lay state. Modern national arrangements are 
usually compounded of at least two of these elements in com- 
bination: the lay state and Protestantism, or the lay state and 
Catholicism. 

The lay state which was in many respegts a revival of the 
Roman state has, like the latter, what may be called a religion 
of its own’ (civism or patriotism), its own worship, and even 
dogmas. The paroxyms into which patriotic groups are thrown 
by slights to the flag have all the characteristics of religious 
manifestations. In some.,countries the lay state has advanced 
farther than in others. It is stronger in France, in leading circles, 
than it is in the United States. 

In the United States, until recent times, Protestant principles 
have determined the relations of Church and State. This meant 
the separation of the two because of the multiplicity of sects. 
This also meant neutrality of the State in certain areas in which 
the denominations differed, such as marriage, divorce, and even 
education. In actual practice, this meant that the State could 
legislate as it saw fit in these and other areas when a consensus 
was attained. It did not mean, and perhaps could not mean, an | 
indifference toward matters on which all the sects agreed, such 
as Sunday laws. It has never meant for the schools, for example, 
freedom from religion for either teachers or students. 

We turn to the Catholic point of view. Neither Italy nor 
France, though countries of Catholic culture, for various reasons 
embodied the Catholic point of view in regard to the relation’ 
ship of church and state in their respective fegislations, but the 
Papal States did, prior to 1870. The official Catholic point of 
view, it goes without saying, has varied much less than the 
Protestant point of view. Aside from the medieval pronounce- 
ments of Popes like Innocent the Third and Boniface the Eighth, 
the modern Catholic position has been defined in the 19th 
Century by Pope Pius the Ninth, a conservative, by Leo the 
Thirteenth, not so conservative, and in the 20th Century by 
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Pope Pius the Eleventh, a humanitarian and also a realist. But 
the basic position of the Church has remained stable. A distinc- 
tion is made between thesis and hypothesis to allow for changes 
in practice which are not acceptable in doctrine. For example, 
Pius the Eleventh praised Chile for her regime of separation 
while pointing out that in principle this was unacceptable to the 
Church which insists on a Christian State. 

What are, according to Catholic principles, the criteria of a 
legitimate Christian state? To list a few: 

Control of education by the Church 

Control of Marriage and Divorce © 

Control of Morals 

Recognition of the true religion — exclusion of false ones 

Efficacy of sacraments sanctioned by public laws, e.g. Baptism 

Recognition of Church by State — even under hypothesis of 

false religion 

Recognition of divine origin of Church Law. 

Two cases which bring out most strongly the issues in- 
volved in the relation of a state to Roman Catholic parochial 
education are the Oregon case decided in 1925 and the Everson’ 
case adjudicated in 1947. 

In the first of these cases, Mr. Justice McReynolds in deliver- 
ing the opinion of the Supreme Court, declared: 


The fundamental theory of liberty upon which all’ governments in 
this Union repose ex..udes any general power of the State to standard- 
ize its children by forcing them to accept instruction from public teach- 
ers only. The child is not the mere creature of the State; those who 
nurture him and direct his destiny have the right, coupled with the 
high duty, to recognize and prepare him for additional obligations. 
(Mark DeWolfe Howe, Cases on Church and State in the United 
States, [Cambridge, Mass.; Harvard University Press, 1952.] p. 340). 


‘The most extraordinary pronouncement is in the dissenting 
opinion of Mr. Justice Jackson in the case of Everson versus 
Board of Education. 

The majority of the Supreme Court sustained the action of a 
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New Jersey school board which had compensated parents for 
payments made for transportation of children to Catholic 
Schools. Justice Jackson proceeded to analyze the functions of 
Catholic schools and the provisions of the Canon law by which 
they are bound. | 

He pointed out the almost ineluctable character of the historic 
conflict in “temporal policy between the Catholic church and 
non-Catholics” in respect to “their respective school policies.” 
In words which did not mince the issue he described the nature 
of the conflict between state policy and Catholic ideas of educa- 
tion in the United States. 


Our public school, if not a product of Protestantism, at least is more 
consistent with it than with the Catholic culture and scheme of value. 
It is a relatively recent development dating from about 1840. It is or- 
ganized on the premise that secular teaching can be isolated from all 
religious teaching so that the school can inculcate all needed temporal 
knowledge and also maintain a strict and lofty neutrality as to religion. 


Catholic education is the rock on which the whole structure rests, 
and to render tax aid to its Church school is indistinguishable to me 
from rendering the same aid to the Church itself. 


The State cannot maintain a Church and it can no more tax its 
citizens to furnish carriage to those who attend a Church. The pro- 
hibition against establishment of religion cannot be circumvented by 
a subsidy, bonus or reimbursement of expense to individuals for re- 
ceiving religious instruction and indocrination (/bid., pp. 361-362). 


What is it that makes a conflict inevitable and that renders 

the granting of State subventions to parochial schools a delusive 
measure destructive of the State power which granted it? 
_ The modern state believes in the power of positive law to 
remedy social evils and it reserves the power to legislate within 
the bounds allotted by constitutional grant. The Roman Catholic 
church restricts the area of positive law allowed do the State 
and claims the divine mission to impose precepts of divine law 
in matters broadly classified as education, marriage, divorce, 
and morals. 

The church is organized on an authoritarian and hierarchial 
system in which authority flows from above and not from below. 
The modern state is based on the theory and practice of self- 
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government which accepts as its basis popular participation in 
and activation of decision making. 
Striking illustrations of the differences in rationale between 


these two systems are contained in the series of cases defining 


the church as a corporation and the effects of ecclesiastical ad- 
judications which Professor Howe includes in Chapters II and 
Ill of his Cases on Church and State in the United States. The 
effect of the decisions is to set off the Catholic church from all 
other corporations and to give it a status unique under common 
law, a status not of a self-governing corporate body but of a 
special kind of hierarchical and authoritarian enterprise. 

What all this amounts to is that what in many Cases is con- 
sidered by American public opinion and law under the heading 
of politics is placed by the Church under the aegis of faith and 
morals. 

A system of education which adopts as its basic premise a 
division of subject matter in the school between secular and 
divine that does not conform to the classification accepted out- 
side that system cannot fail to divide the American public along 
political as well as religious lines. 


It is true that the financial burden incurred by parents in 


support of parochial schools is becoming more crushing since, 
in effect, these parents are supporting two systems of schools; 
but on what grounds other than those of strong denominational 
conviction can one argue that it is the duty of thesstate to sup- 
port private educational efforts, unless one were also to insist 
that the state has a commitment to support religious schools? 
Few would accept the latter alternative, for aside from Catholics, 
the advocates of subsidies generally take their stand on grounds 
of expediency rather than principle. 

“Power corrupts; absolute power corrupts absolutely.” If this 
axiom of Lord Acton’s is true for state power, it is equally true 
and perhaps more so for church power, which after all, in the 
case of the Catholic church, bases its claim to authority on a 
supernatural origin. 

But, it will be argued, the thesis sustained in the foregoing 
pages is a negative one because it places too much emphasis on 
one factor, the influence of the Catholic church, and ignores the 
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positive virtues flowing from religious education in general. 

The author is ready to concede that parochial education has 
advantages,'some of them inherent, some of them only occa- 
sionally realized, over public school education. The former type 
of education is concerned with real rather than synthetic values 
and when properly administered surpasses in scholastic stand- 
ards the public schools, which are all too often run on political 
principles. 

Advocates of public education who bemoan the fate of the 
system in sOme communities and complain of the unfair com- 
petition from private schools might do well to look to their 
fences and try to offer their students an instruction equal in 
quality to that of their competitors instead of assuming that their 
public character justifies their educational deficiencies. 

Notwithstanding these criticisms, I believe it is possible for 
public schools to equal and even exceed the standards of the 
best private schools. I believe it is possible for them to inculcate 
genuine values in the classroom and to do each of these things 
in a manner beneficial to the community at large. Furthermore, 
the public school can do what no private school can adequately” 
do — initiate its students of all races and creeds into the civic 
traditions and practices of our great democracy. 

If there is any disposition to deprecate the role of the public 
school in a democratic society and to exaggerate the benefits 
and stability of confessional schools in such a setting, the experi- 
ence of several foreign countries should offer a useful warning 
against thinking in such terms. In France, Belgium, Holland, 
England, and Canada, the problem of subventions to religious 
schools has not ceased to agitate political life. To an almost 
equal extent, the problem of the religious neutrality of the public 
schools has been a bone of contention between religionists and 
secularists. Many causes are responsible for the anticlericalism 
that is a feature of public life in the Latin countries of Europe 
and to a lesser extent in countries of Teutonic culture, but pride 
of place may be accorded to the privileged position in educa- 
tion claimed by the established and non-established churches of 
the continent. 

These churches have not been satisfied with the formula of 
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Cavour, “A Free Church in a Free State,” so far as education is 
concerned. The word “free” has merely meant “free from State 
control” but not “free from financial support.” 

It has been left to the United States to work out a formula, 
which, if it does not satisfy all schools of thought on the question 
of the role of religion in public schools, at least has disposed in 
clear terms of the claims of religious schools to direct subven- 
tions from the State. 

The formula was a felicitous one for the United States which 
has seen religious organizations flourish as nowhere else and has 
been spared the ordeal of anticlerical crusades and church-state 
agitation which have been the lot of other countries. 

Such a formula may not be suitable for other countries but it 
has proved eminently successful in the United States with its 
variegated religious heritage. Its main tenets should not be light- 
ly modified, let alone discarded, even in a period of rising costs: 
of private school education. 

In the light of these considerations, it does not seem to me 
that the advantages to be obtained from public support of Jewish 
schools outweigh the disadvantages stemming from increasing 
national disunity, religious isolation, aggravated rivalry with 
public schools, and increased political controversy. 


| 
90 


FROM THE PAGES OF TRADITION 
Leon D. Stitskin 


A LETTER OF MAIMONIDES 
TO SAMUEL IBN TIBBON 


INTRODUCTION 


Reading the letters of Maimonides, one ceases to think of the 
halakhist and philosopher but, instead, becomes aware of the 
presence of a solicitous guide and a patient spirit. Nowhere do 
we get such an insight into the vicissitudes of the life of this great 
sage as in his epistle to Samuel Ibn Tibbon, the official translator 
of his work. Of special interest in the letter is the classic canon 
Maimonides formulates for his correspondent’s guidance in the 
art of translation, one which may well serve as a model for all 
translators. 

What follows is a translation of a portion of the epistle to 
Samuel Ibn Tibbon. We have omitted several paragraphs which 
deal mainly with Maimonides’ response to some technical question 
raised by the translator; these are included in his translafion of 
the Guide for the Perplexed. The last part of the present selection 
is based on the translation by Abrahams in his Maimonides. The 
letter was written in September 1199 and opens with a eulogy of 
Samuel's father, Judah. 

L.D:S. 


“In accordance with his intelligence is a man praised” (Prov. 
12:8). 1 received all the correspondence of the esteemed, learned, 
and perceptive student who is the crown of disciples, the glory 
of the learned, the revered Rabbi Samuel, son of the wise Rabbi 
Judah Ibn Tibbon, the Spaniard, of blessed memory. The reputa- 
tion of your esteemed and learned father, Rabbi Judah, was 
established for a long time. Wg were informed of his prodigious 
knowledge and the lucidity of his language in Arabic and Hebrew 
from some of the well known scholars of Granada, desgendants 
of Al-Fakhas, among whom was the sage Ibn Moska. At , are- 
vered and respected scholar of Tudela came here and told us 
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about your father, of sainted memory. We had similar reports 
from the revered scholar Rabbi Meyer, student of Rabbi Abra- 
ham Ibn Daud, of blessed memory, spiritual head of Posquiéres 
as well as of Rabbi Abraham Ibn Ezra. He informed us also 
about several grammar and science textbooks he had translated. 

I did not know, however, that he left a son. When your Arabic 
and Hebrew letters reached me, they gave me an insight into your 
wide range of interest and beauty of style. When I noted further 
your doubts concerning some of the passages in my distinctive 
volume Guide for the Perplexed and the errors of the scribe you 
perceived therein, I repeated the words of the ancient poet: “if 
only they knew his ancestry, they would say the merit of the 
father is passed on to the son.’ 

Blessed be He who has granted a recompense to your eeceal 
father, and granted him such a son! — indeed, not to him alone, 
but to all wise men. For in truth, “unto us all a child has been 
born, unto us all a son has been given.” This offspring of the 
righteous is a tree of life, a delight of our eyes, and pleasant to 
look upon. I have already tasted of his fruit, and lo, it was sweet 
in my mouth even as honey. 


The questions you raised are all valid, and the omissions you | 


noted of one or several words in many places are correct. I have 
already explained to you all these things in Arabic at the end of 
this letter and advised you about all your activities, as well as the 
books you should read and those that should be omitted. You are 
surely well equipped and qualified to engage in the work of trans- 
lation, for the Almighty has endowed you with an understanding 
, heart to comprehend similes and parables, the epigrams of the 
wise and their riddles. I recognized from your correspondence 
that you have the ,capacity to delve into the depth of a subject 
and reveal its hidden meaning. 

Moreover, I explained to you in Arabic the method to apply 
in all translations. “Give [instruction] to the wise and he will 
become yet wiser,” and the wisdom of my son will gladden my 
heart too. Verily, when I saw your correspondence and perceived 
the beauty of your diction and probed into the depth of your 
conceptions and the wisdom of your speech so clearly enunciated, 
I was exceedingly delighted but at the same time amazed at the 
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existence of such a wise son. I was furthermore astonished and 
wondered: how it was possible for one born among the stutterers 
to develop thus, to pursue the sciences and display such pro- 
ficiency in the Arabic language — which is after all only a cor- 
rupt Hebrew? Then again, how is it possible to master the de- 
tailed grammar of the language and use it skillfully in such pro: 
found subjects? This surely cannot “be as a root out of a dry 
land!” May the Blessed Almighty cause you to be illuminated by 
the radiance of His Torah until you will become like “those that 
love Him and as the rising of the sun in its might.” Amen. May. 
this be God’s will! 

Likewise, the writings of the exalted, esteemed, and learned 
academy reached me. May the Blessed Almighty also perpetuate 
its meritorious role, increase forever its welfare, and intensify its 
fount of wisdom! 

I checked all the doubtful points you raised in the text,. ex- 
amined all the places where you indicated the seribe erred, and 
took note @f the introductions and the chapters which you did 
not clearly comprehend and on which you sought guidance. I 
shall explain to you everything presently, after I shall premise 
one rule: the translator who proposes to render each word liter- 
ally and adhere slavishly to the order of the words and sentences 
in the original, will meet with much difficulty and the result will 
be doubtful and corrupt. This is not the right method. The trans- 
lator should first try to grasp the meaning of the subject, and 
then state the theme with perfect clarity in the other language. 
This, however, cannot be done without changing the order of 
words, putting many words for one word, and vice versa, so that 
the subject be perfectly intelligible in the language into which he 
translates. | 

This is the method Honein ben Ishak followed with the books 
of Galen, and his son Ishak with Aristotle’s books, and for this 
reason their commentaries are clear. We too, therefore, ought to 
engage only in the study of these books and omit the others. The 
same applies to. the exalted academy, in all the interpretations 
and copying in which they are involved for for their revered 
masters and the truth-seeking leaders of the communities. May 
the blessed Name of the Lord cause them to bring prestige to 
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other communities among the learned of Israel and may He help 
you and increase your reward... . 

Now God knows that in order to write this to you I have 
escaped to a secluded spot, where people would not think to find 
me, sometimes leaning for support against the wall, sometimes 
lying down on account of my excessive weakness, for ‘I have 
grown old and feeble. 

But with respect to your wish to come here to me, | cannot 
_ but say how greatly your visit would delight me, for I truly long 
to commune with you, and would anticipate our meeting with 
even greater joy than you. Yet I must advise you not to expose 
yourself to the_perils of the voyage, for beyond seeing me, and 
my doing all I could to honor you, you would not derive any 
advantage from your visit. Do not expect to be able to confer 
with me on any scientific subject far even one hour either by day 
or by night, for the following is my daily occupation: — 

I reside at Misr (Fostat) and the Sultan resides at Kahira 
(Cairo); these two places are two Sabbaths days’ journey [about 
one mile and a half] distant from each other. My duties to the 
Sultan are very heavy. I am obliged to visit him every day, early 
in the morning; and when he or any of his children, or any of the 
inmates of his harem, are indisposed, I dare not quit Cairo, but 
must stay during the greater part of the day in the palace. It also 
frequently happens that one or two of the royal officers fall sick, 
and I must attend to their healing. As a rule, I go to Cairo very 
early in the day, and even if nothing unusual happens, | do not 
return to Fostat until the afternoon. Then I am almost dying 
with hunger. I find the ante-chambers filled with people, both 
Jews and Gentiles, nobles and common people, judges and 
bailiffs, friends and foes — a mixed multitude, who await the 
time of my return. 

I dismount from my animal, wash my hands, go forth to my 
patients, and entreat them to bear with me while I partake of 
some slight refreshment, the only meal I take in the twenty-four 
hours. Then I attend to my patients, write prescriptions and 
directions for their various ailments. Patients go in and out until 
nightfall, and sometimes even, I solemnly assure you, until two 
hours and more in the night. I converse with and prescribe for 
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them while lying down from sheer fatigue, and when night falls , 
| am so exhausted that I can scarcely speak. 

In consequence of this, no Israelite can have any private inter- 
view with me except on the Sabbath. On that day the whole 
congregation, or at least the majority of the members, come to 
me after the morning service, when I instruct them as to their 
proceedings during the whole week; we study together a little 
until noon, when they depart. Some of them return, and read 
with me after the afternoon service until evening prayers. In this 
manner I spend that day. I have here related to you only a part 
of what you would see if you weré to visit me. 

Now, when you have completed for our brethren the transla- 
tion you have commenced, I beg that you will come to me, but 
not with the hope of deriving any advantage from your visit as 
regards your. studies; for my time is, as I have shown you, ex- 
cessively occupied. 
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REVIEW OF RECENT HALAKHIC 
PERIODICAL LITERATURE 


Our introduction to this depart- 
ment in the last issue was devoted 
to a brief survey of contemporary 
rabbinic literature and its halakhic 
component. We will introduce the 
present review by some reflections 
on the characteristics of rabbinic 
law-making as a prime feature in 
the evolution of Jewish law. 

In the jurisprudence of Judaism, 
the legislature and judiciary are 
fused together. Rabbis are charged 
to determine as well as to adminis- 
ter the law. They serve as judges in 
applying the rulings of existing 
laws to cases in doubt or under dis- 
pute; and when faced with situa- 
tions lacking any precise preced- 
ents, they act as legislators, by is- 
suing new rulings. 

In the exercise of both functions, 
rabbis are subject to a “constitu- 
tional” system, as presently prac- 
ticed, which is altogether unique. 
Unlike any other national or reli- 
gious legal system, Judaism does 
not vest the authority to make or 
adjudicate laws in any clearly de- 
fined individual or group. It has 
neither a supreme court nor a hier- 
archy, neither a chief justice nor a 
supreme pontiff to lay down the 
law with finality. In fact, there is 
no formal office or official appoint- 
ment at all which would automa- 
tically authorize its incumbent to 
' demand universal submission to his 
rulings. Even a Chief Rabbi of Is- 
rae] — tenant of the highest eccle- 
siastical office in Jewry — may 


readily defer to the judgment of 
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some superior scholar who holds 
no Official position altogether, 
any duly qualified rabbi may pre. 
sume to challenge a decision ren- 
dered by others if his interpreta: 
tion of the law conflicts with 
theirs. 

How then does the juridical pro- 
cess Of Judaism operate? Under 
such conditions of apparent licence 
and individual independence, how 
can order be joined to law? By what 
methods do_ rabbinical rulings 
eventually command the 
sent of rabbis. and religious lay- 
men the world over? Who and 
whose decisions enjoy final and 


binding authority? 


In contrast to all other legal sys- 
tems, whether on a state or church 
level, the administration of Jewish 
law is highly decentralized and yet 
subject to universal sanctions, and 
it is uniquely democratic whilst at 
the same time acknowledging the 
supremacy of individual authority. 
Thus it operates on three principal 
levels: 

1. Local Autonomy. The authority 
of the local rabbinical head 
(the Mara d’Atra) of a con- 
gregation or community (e.¢. 
the chief rabbi of a city or 
country) is traditionally binding 
for the members of such congre- 
gation or community, and it 
cannot be challenged by any 
other rabbinate, however super- 
ior its rank or area of jurisdic- 

-tion. But such authority can 

only be exercised on a strictly 
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local level; it does not extend 
beyond the confines of the indi- 
vidual rabbi's official jurisdic- 
tion. 


_ Consensus of Opinion. When 


the principles of Jewish law 
have to be applied to new prob- 
lems, a verdict one way or 
another is mot usually ac- 
cepted as authentic until it is 


endorsed by a number of lead- | 


ing rabbis constituting the ma- 
jority of those consulted. As a 
a rule, such problems are sub- 
mitted quite independently to 
the judgment of various rabbin- 
ical authorities. As the replies 
accumulate, often in the form 
of printed responsa, a trend of 
opinion gradually becomes crys- 
talized, and this is then accepted 
as the binding norm of the law, 
against any minority views of 
dissent, by virtue of the numer- 
ically superior weight of its en- 
dorsement. 

Individual Authority by Popular 
Acclaim. A_ rabbinical ruling 
may also enjoy unquestioned 
validity by reason of the sup- 
reme excellence of the scholar 
who issued it. Such authority is 
quite informally, and solely as 
an expression of religious pub- 
lic opinion, bestowed on one or 
more of the gedolei ha-dor — 
the Sages of the Generation — 
purely because of the popular 
recognition of their pre-eminent 
scholarship and _ saintliness. 
Their word is law, but it is their 
public esteem which makes it 
unchallenged and absolute. 
With the exception, then, of the 


first category, which is strictly lim- 
ited in scope and therefore imma- 


terial as a general guide to rabbinic 
law-making, all mew decisions of 
law derive their validity ultimately 
from their implicit or explicit as- 
sent by the majority. This system 
insures that: 
1. the development of Jewish law, 
by virtue of its strongly demo- 
cratic direction, will always be 
a dynamic and organic pro- 
cess commanding the indispens- 
able sanction of public endorse- 
ment; 
by vesting authority with duly 
qualified individuals rather 
than impersonal offices, legisla- 
tive power will never be abused 
or exploited by unscrupulous 
and unworthy persons seizing 
control of such offices by polit- 
ical manipulation or the patron- 
age of vested interests: and 
3. the door is left open to indivi- 
dual dissent, based on a schol- 
ar’s conscientious objection to 
the consensus of the majority, 
thus allowing for the possibility 
of the law’s constant re-exami- 
nation and revision in the con- 
tinuous study and debate among 
scholars. 


CORNEAL TRANSPLANTS 


An instructive case illustrating 
the above-mentioned freedom to 
dissent is furnished by Rabbi Sam- 
uel Hibner in a challenging article 
on “The Utilization of the Eves of 
the Dead for Restoring Vision wo 
the Blind” which appeared in the 
current issue Of Ha-Darom (Nisan 
5721), the Torah journal of the 
Rabbinical Council of America. 
Admitting that the question of the 
permissibility of such eyes grafts 


had already been raised and an-. 


97 


' 

3. 


TRADITION: A Journal of Orthodox Thought 


swered in the affirmative by many 
rabbinical scholars (two such per- 
missive views were recently pub- 
lished in the fourth volume of No- 
am), the author nevertheless rejects 
their opinion on all counts after a 
thorough. reappraisal of the main 
legal problems involved. These are: 


1. 
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The prohibition of deriving a 
henefit from the dead. This ob- 
jection has been set aside in this 
case. on the grounds that: 


(a) the restoration to life of 


the tissue from the dead re- 
moves the prohibition in the 
same way as such revitalization 
revokes the status of ritual ce- 
filement according to the Tal- 
mud: (b) the ban on benefiting 
from a forbidden substance, just 
as On consuming it, lapses when 
the substance is transformed 
into a different matter, such as 
from dead to live tissue; and 
(c) the blind should be re- 
garded as a patient in danger 


of his life, for whose sake the .- 


law against utilizing the dead, 
like all other laws, ought to be 
suspended. But Rabbi Hibner 
refutes these arguments be- 
cause: (a) there is no conclu- 
sive evidence in the sources to 
show that the conditions under 
which an article may be re- 
stored to purity are necessarily 
the same as the. conditions 
under. which the ban on bene- 
fiting from it may be removed; 
and (b) substances forbidden 
to be used (as distinct from 
such as are merely forbidden 
to be eaten) retain the prohibi- 
tion even after they have under- 
gone a chemical or physical 
change, since one would after 


all still derive a benefit from the 
Original substance. Moreover. 
any part severed from the dead 
remains forbidden not because 
it is itself dead human matter 
(so that its return to life would 
remove the cause of the prohi- 
bition), but because it once be- 
longed to a human corpse, as 
proved by the fact that a limb 
amputated the living, 


though now dead, is not prohi-’ 


bited for use since it was never 
a part of a dead body. The fur- 
ther argument (c) that a blind 
person should be considered as 
a gravely sick patient is also in- 
valid. For the symptoms of 
danger in eye-diseases listed in 
the Halakhah do not include 
blindness. Nor can the hazards 
to which the blind are exposed 
be compared to those of epilep- 
tics who may legally claim the 
concessions reserved for pa- 
tients in danger; for, unlike epi- 
leptics who are subject to sud- 
den seizures rendering them 
completely helpless and _irre- 
sponsible, the blind can guard 
themselves against serious risks 
to life. This does not contradict 
the aggadic statement that “the 
blind are regarded as dead’; 
similar statements are made 
about leprous, poor, and child- 
less people, and those surely 
would not be exempt from reli- 
gious duties because of their 
comparison to the dead. 

The prohibition to desecrate the 
dead. For the same reasons the 
needs of the blind cannot set 
aside the biblical law forbidding 
any interference with the in- 
tegrity of a human corpse. The 
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consideration which might war- 
rant such an attack on the 
otherwise inalienable rights of 
the dead is the immediate pros- 
pect of thereby saving a human 
life, and that does not apply 
here. 

3, The precept to bury the dead. 
In view of the ruling, confirmed 
by several authorities, that the 
biblical commandments to inter 
a human corpse and not to 
leave it unburied overnight in- 
clude any part removed from 
the body after death (see this 
Department’s review of my 
study on the subject in TRADI- 
TION, vol. III, no. 1), the cornea 
as well as the eye itself requires 
burial. Consequently, the reten- 
tion of the cornea for grafting 
purposes, even if the rest of 
the eye is interred, would con- 
stitute an offense, in the opinion 
of the author. 

Rabbi Hibner concludes: “I ad- 
mit the truth; my heart hesitates 
to forbid what many have permit- 
ted. But after I have studied and 
investigated their arguments and 
found them all liable to refutation, 
my heart does allow me to sanction 
the practice.” 


BINGO IN SYNAGOGUE HALLS 


Another all too topical problem 
discussed in the same issue of Ha- 
Darom is “The Question of Bingo 
and Chance Games in Synagogue 
Halls” by Rabbi Gedalyah Felder. 
The questioner was concerned to 
elicit the guidance of Jewish law 
especially in cases when the pro- 
ceeds of such games are devoted 
0 support the synagogue or Jewish 

é education. 


In his response, Rabbi Felder 
quotes a number of the rabbinic 
sources mentioned in this Depart- 
ment’s review under the heading 
of “Gambling” im the previous is- 
sue of TRADITION, and we will 
therefore not repeat these here. 

Halakhically, there are two dis- 
tinct objections to any form of 
gambling: the illegality of the win- 
ner’s gain and the wasting of one’s 
time with idle pursuits. The former 
Objection may be mitigated by 
the fact that the players do 
not usually expect to make mon- 
ey and that they often lose more 
than they win; it is therefore main- 
ly the second evil which prompted 
the rabbis from the early Middle 
Ages to our own day to denounce 
gambling as an immoral and demo- 
ralizing pastime. 

But in view of the sacred pur- 
pose to which the money so raised 
is to be put, it might on first 
thought be inferred froma passage 
in the Jerusalem Talmud (Moed 
Katan 2:3), permitting one to bor- 
row money on interest if needed 
for a religious requirement, that 
gambling for holy ends is likewise 
legitimate. Rabbi Felder reasons, 
however, that the two cases are not 
analogous. The Talmud merely per- 
mits the borrower to obtain a loan 
on interest if he cannot otherwise 
perform his religious duty, whilst 
the lender is still forbidden to ac- 
cept the interest since it does not 
serve him in the performance of 
any religious act. In our case, too, 
the gambler himself, far from ful- 
filling any religious precept by his 
indulgence in illicit games (since he 
could help the cause without gam- 
bling, if he so desired), actually 
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transgresses the rabbinic edict 
against idle occupations. Further- 
more, such games should be banned 
as disrespectful in synagogue halls. 
For, although no intrinsic sanctity 
attaches to these halls (any more 
than to any other places used cas- 
ually for prayer), they should not 
be open to activities disgracing 
them, particularly since sacred 
functions are occasionally perform- 
ed in them. “The matter is most re- 
prehensible and accordingly should 
not be tolerated.” 


ILLEGITIMATE CHILDREN 


A concise summary of rabbinical 
rulings on legal claims arising from 
the birth of illegitimate children, 
based mainly on many medieval 
and modern responsa, is given in an 
article by Rabbi Akiva Rudner in 
the fourth volume of Noam (Je- 
rusalem, 5721). The following are 
among the decisions listed by the 
author: 


The illegitimate child’s mainte- 
nance: 


1. If an unmarried woman sues a 
man for an allowance to sup- 
port her child which, she claims, 
was begotten by him, he can- 
not be made liable for the pay- 
ment of such an allowance un- 
less he admits his paternity. 

This applies even if, while he 
admits that he misconducted 
himself with the woman, he ar- 
gues that she had relations with 
other men, too, and that the 
child belongs to one of them; 
but some authorities hold that 
he would then be required to 
confirm his denial by oath. 

3. Even if there is evidence, or 
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if he admits, that he miscon. 
ducted himself with her, he 
cannot be made responsible for 
the child, since we assume that 
she may have had relations with 
other men, too, except in cir- 
cumstances rendering such a 
possibility unlikely, such as the 
parties being engaged to each 
other or the woman being in the 
man’s domestic service. 

But if there are clear indications 
pointing to his paternity, such 
as his admission that the child 
is his or the fact that he hired 
a nurse for the child or the ab- 
sence of any suspicion that the 
mother ever lived with other 
men, he is obligated to provide 
the child with all its needs in ac- 
cordance with the duties of any 
father to his child, including the 
provision of its religious and 
vocational training and, in the 
case of a daughter, of its dow- 


. These obligations likewise ensue 


if the parties were bound by a 
civil marriage only or even if 
they lived together without 
formal marriage; in that event 
his protest disclaiming paternity 
is ignored. 

Upon the father’s assuming 
these obligations, he may claim 
the custody of the child; in 
cases of dispute, custody is 
awarded to the mother only — 
despite the fact that the father 
bears the cost of maintenance 
— if the parents had been law- 
fully married to each other. 
In the absence of legal proofs to 
establish the man’s paternity 
blood-tests cannot be accepted 
as sufficient evidence. [This 
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verdict is based on an opinion 
of the late Chief Rabbi Benzion 
Uziel (Sha’arei Uziel, ii. 40). 
But in this connection it may 
be of interest to mention that 
certain. blood-tests to establish 
paternity for legal purposes are 
said to hAve been recommended 
already by Saadya Gaon (Se- 
fer Hassidim, ed. Wistinetzki, 
no. 291) and, according to a 
late Midrash, even by King Sol- 
omon (J. D. Eisenstein, Orzar 
Midrashim, iti. 531). For details 
on these and similar cases, see 
H. J. Zimmels, Magicians, 
Theologians and Doctors, 1952, 
pp. 156 and 261 f.] 


The legitimacy of the child on the 
mother's evidence: 


While the evidence of an unwed 
mother may not suffice to im- 
pose the child’s maintenance 
costs on the alleged father, her 
claim that the child was con- 
ceived by her relations with a 
legitimate man (i.e. neither with 
a bastard nor by. incest or 
adultery) is admitted to assure 
the child’s legitimacy. ° 


. But if that man disputes her 


claim, the child is not definitely 
regarded as his in respect to in- 
heriting him or to freeing its 
mother from the levirate bond 
to the man’s brother in the 
event of the former’s death, al- 
though her claim raises suffi- 
cient doubt to debar the child’s 
marriage with the man’s rela- 
tions. 


“Harlot’s Hire”: 


If a woman claims a payment 
for her illicit relations with a 


man which he had allegedly 
promised her, and he denies 
having made such a promise, he 
is obliged to confirm his denial 
by oath. 

2. But if their relationship in- 
volved transgressing the capital 
laws of incest or adultery, he is 
legally free from such payment 
(since any capital guilt sets aside 
all financial liabilities arising 
from the offense), although he 
is morally obliged to honor his 
promise. 

3. If she argues that he promised 
to marry her, and she demands 
that he either marry her or pay 
her compensation, her claim is 

_not granted; but some author- 
ities hold him liable to the pay- 
ment of compensation. 


MEDICAL EXPERIMENTS 
ON ANIMALS 


With the hue and cry once again 
raised by the anti-vivisectionists 
against the utilization of animals in 
the service of medicine in various 
parts of the United States and else- 
where, special interest attaches to 
the Jewish view on this topic dis- 
cussed in a contribution to the same 
issue of Noam by Rabbi Abraham 
Haputin. Unfortunately, however, 
the article, while thorough and eru- 
dite in some parts, is sketchy and 
deficient in others. 

The greater and best part is de- 


voted to a lengthy analysis of the 


Opinions in the Talmud and codes 
on whether the ban against inflict- 
ing pain on animals is of biblical 
or merely rabbinic status. The ban 
is derived from the injunction to 
assist in relieving overburdened 


beasts (Ex. 23:5). Most authorities, 
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including notably Maimonides (fol- 
lowing the general consensus of 
views) and the Shulchan Arukh, 
hold that it is therefore a biblical 
offense to subject animals to cruel- 
ty; but others, led by the Gaon of 
Vilna following the view of Rabbi 
Jose Hagelili in the Talmud, deem 
such conduct as a violation of rab- 
binic law only. 

Since the Talmud rules that the 
very precept to assist animals in dis- 
tress is not applicable when it con- 
flicts with “human dignity” (e.g. in 
the case of elders who in helping 
overloaded beasts would tarnish 
their honor), the law on cruelty to 
animals, whether biblical or rab- 
binic, must certainly give way to 
the superior consideration of hu- 
man health. In reaching this conclu- 
sion, the author strangely omits to 
cite the explicit ruling by Isserles 
in the Shulchan Arukh: “The pro- 
hibition of causing pain to animals 
does not apply to whatever is need- 
ed for medical ends” (Even Ha- 
ezer, 5:14). But he does mention 
that, according to Rabbi Jacob Em- 
den, the prohibition covers only 
domestic animals. working for man, 
not insects, reptiles, etc., while Rab- 
bi Ezekiel Landau regards the ban 
as forbidding only pain to animals, 
not killing them. 

It is regrettable that the author 
did not consult some of the impor- 
tant responsa already published on 


this specific subject. He might have 


referred in particular to the enlight- 
ening discussion between Rabbi J. 
M. Breisch — who concluded that, 
while there was no legal objection 
to experiments on animals, they 
were indefensible on moral grounds, 
— and Rabbi Yechiel Weinberg — 
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who reasoned that mere consider. 
ations of piety must be waived jf 
suffering would otherwise be ip. 
flicted not on oneself but on others, 
adding “what right have you to as- 
sume that the pain of animals 
counts more than the pain of sick 
people who might be helped by 
these experiments?” (Breisch, Re- 
sponsa Chelkat Ya'akov, part i, no, 
30). 


OPENING THE REFRIGERATOR, 
ON SABBATH 


The question of whether one may 
open the door of an electric re- 
frigerator on the Sabbath has been 
treated frequently in the responsa 
literature of the past decade or two, 
but none of the written judgments 
are more exhaustive than the re- 
sponsum by Rabbi Solomon Zal- 
man Auerbach published in Sinai 
(June 1961). 

The author first explains in de- 
tail the operation of the crucial 
thermostat control. This consists of 
a small container filled with a cer- 
tain volume of gas attached to a 
special switch. When the temper- 
ature inside the refrigerator rises, 
the gas expands, eventually causing 
the one metallic surface in the 
switch to press against the other, 
thus completing the electric circuit 
and activating the freezer unit. As 
soon as the temperature is then re- 
duced to a certain low degree (the 
exact degree can be determined 
beforehand by a regulator), the gas 
contracts again, breaks the circuit 
and stops the operation of the re- 
frigerator, Each time one opens its 
door, therefore, one indirectly af- 
fects the switch by admitting com- 
paratively warm air to the interior, 
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causing the gas to expand and the 
circuit to be closed (or to remain 
closed for longer than it would 
otherwise be). The question is, 
then, whether such indirect opera- 
tion of the freezing mechanism 
violates the Sababth laws on the 
kindling and extinguishing of lights. 

No problem at all arises if the 
door is opened whilst the refriger- 
ation unit is at work (provided, of 
course, that any electric bulb 
switched on and off by the move- 
ment of the door has been removed 
before the Sabbath). Although the 
admission of warm air will auto- 
matically prolong the operation of 
the unit, such an act would be anal- 
ogous to closing a window 
in order to prevent the draft 
from blowing out a candle light. To 
prevent a light from being extin- 
guished is not regarded as even 
causing it to be lit; hence there can 
be no prohibition involved in such 
an act. Nor can this be compared 
to adding oil to a burning lamp 
(which is forbidden under the head- 
4. kindling a light), since the 
additional oil will itself burn, 
whereas in our case the warm air 
neither sustains nor causes a fire 
but merely prevents a break in the 
electric circuit. 

The article then discusses the 
possibility that, in the event of the 
unit not working at the commence- 
ment of the Sabbath and the open- 
ing of the door being prohibited 
at that time, such an action may 
then be forbidden for the duration 
of the whole day, on the talmudic 
principle that anything forbidden to 
be handled (as Muktzah) at twi- 
light on Sabbath eve remains so for 
the entire day. But this argument is 


refuted on the grounds that it is 
unlikely that the thermostat did not 
operate during the entire twilight 
period and that, even if it did not, 
it would still be permitted to open 
the door in an unconventional man- 
ner, since the Opening would in any 
case not involve any biblical pro- 
hibition. Moreover, the activation of 
the switch caused by the door may, 
in the authors view, well be con- 
sidered legitimate as “an unavoid- 
able result of an act which one does 
not care for” (pesik resheh delo 
nicha leh), -since one would ob- 
viously prefer that the warm air not 
enter the refrigerator thus necessi- 
tating the freezing unit to resume its 
operation. One’s intention in open- 
ing the door is merely to remove 
or store food, and the incidental 
fact that the air inside is thereby 
warmed is against one’s will. How- 
ever, since the inevitable cooling 
action is after all desired in order 
to preserve the food, following the 
rise in the temperature after open- 
ing the door, the author leaves this 
issue unresolved. 

Rabbi Auerbach therefore seeks 
the major argument in favor of a 
permissive ruling in another and 
altogether novel direction. The ac- 
tivation of an electric current, he 
reasons, can Only be forbidden on 
account of its prohibited effect, 
such as cooking or lighting, where- 
aS in our case turning on the cur- 
rent merely results in reducing the 
temperature. This, in the author's 
opinion, does not violate any estab- 
lished law, at least not biblically. 
Nor need one consider the often 
expressed fear that by closing the 
circuit some tiny sparks are ig- 
nited, involving the prohibition of 
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lighting a fire. First, according to 
the experts, the use of alternating 
current produces no sparks at all, 
or sparks so microscopic that they 
may be ignored. Second, even when 
such ignition does occur, far from 
being desired or useful, it only 
wears Out the points and cannot 
thus be classified as work inter- 
dicted on the Sabbath. 

Numerous additional arguments 
and halakhic considerations finally 
_ lead the author to the conclusion 
that there are no valid grounds 
whatever for denying oneself some 
of the delights of the Sabbath by 
refraining from the use of the re- 
frigerator at any time, whether the 
cooling apparatus is at work or not. 


THE JeEwisH CLAIM 
TO THE HoLy LAND 


The question of Israel's right to 
the Promised Land has exercised 
Jewish thinkers long before the 
Balfour Declaration and the Uni- 
ted Nations Palestine Partition re- 
solution. This question is treated in 
the very opening remarks of Rashi’s 
monumental commentary on the 
Torah — the most popular Jewish 
work ever written — and much 
earlier still in numerous passages in 
the Talmud and Midrash. Some of 
these sources are the subject of a 
fascinating study by Rabbi Shelomo 
Goren under the title “The Patri- 
archs’ Acquisition of the Land of 
Israel” which appeared in Sinai 
(May 1961). Although of mainly 
academic interest, the article is 
equally valuable as a Halakhic dis- 
sertation of profound significance 
and as an essay of great merit 
on an aspect of Jewish national- 
ism. 
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The eternal right of the Jewish 
people to its land has been estab. 
lished by the Creator since. the 
beginning. The Rabbis interpreted 
the verse “When the Most High 
gave to the nations their inheritance 

. » He set the borders of the 
peoples according to the number of 
the children of Israel’’ ( Deut. 32:8) 
as referring to the provision God 
made in the distribution of the 
lands of the earth that the Holy 
Land shall be reserved for the peo- 
ple of Israel ( Yalkut Shimoni, Ke. 
doshim 615; Sifre, Ha'’azinu 311), 

But the legal validation of this 
provision still required a formal act 
or token of acquisition, particularly 
since the land was originally inha- 
bited, and thus possessed, by other 
peoples. Halakhically, the Talmud 
presumes that Israel's legal title to 
the land dates back from the time 
of the Patriarchs. This is derived 
from the verse “And I gave it to 
you for a heritage” (Ex. 6:8) — 
“it is an inheritance for you from 
your fathers” (Baba Batra 119). 
Consequently, at the time of Jo- 
shua’s conquest the first-born re- 
ceived a double portion, a right 
which can only be justified on the 
assumption that Israel took hold of 
the land as a bequest from its an- 
cestors. 

According to an opinion record-" 
ed in the Jerusalem Talmud, it was 
this consideration which made Is- 
rael liable to set aside challah from 
produce found on entering the land 
under Joshua; for such produce 
was technically in Jewish posses- 
sion even before the conquest, as 
proved by the verse “To thy seed 
I gave the land (Gen. 15:18) — 
“and not ‘I shall give the land’” 
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Jer. Tal., Challah 2:1). -The differ- 
ence between the Babylonian and 
Jerusalem Talmudim would then 
merely concern the biblical source 
on which this teaching is based. 

But this agreement of views be- 
tween the two Talmudim extends 
only to the land’s legal ownership; 
it evidently docs not include the 
views on the land’s sanctity. The 
Jerusalem Tuaimud, since it refers to 
the liability of giving challah which 
is limited to the Holy Land, seems 
to hold that this sanctity antedates 
Israel's conquest of the land. The 
Babylonian Talmud, however, al- 
ways speaks of the land having re- 
ceived its sacred status at the time 
of Joshua and again later when the 
Babylonian exiles returned to it. 

A third view, which apparenily 
challenges both Talmudim, is ex- 
oressed by the Midrash. It refers 
(0 the arguments between Abra- 
ham’s and Lot’s shepherds (Gen. 
5:7). The latter, who refused to 
muzzle their animals to prevent 
them from thievishly grazing on 
Abraham's pastures, had argued 
that since Abraham was old and 
childless, his possessions would in 
any event soon be inherited by 
Lot, his next-of-kin, so that there 


was no theft involved. Whereupon, 


in the words of the Midrash, God 
told them: “When will I give the 
and to him [to Abraham's seed]? 
When the seven nations have been 
uprooted from it” (Gen. Rabba 
41:6). For this reason the verse in 
which this quarrel is mentioned ex- 
Pressly concludes “And the Cana- 
anite and the Perizzite dwelt in the 
land” (cf. Rashi, a./.). This would 
indicate that Israel's legal title to 
the land did not take effect until 


Joshua's conquest. 

But if we assume, with the Tal- 
mud, that the Patriarchs’ acquisi-. 
tion of the land was never nullified, 
why should the inception of the 
land’s sanctity have had to await its 
conquest and reconquest under Jo- 
shua and Ezra? To this question 
Rabbi Goren ventures an original 
answer. The transfer of the land’s 
ownership to Israel was a divine 
act and as such perpetually and ir- 
revocably valid. Hence, once the 
land was given to Abraham as a 
heritage, it remained in Jewish pos- 
session even durihg the Egyptian 
and Babylonian exiles. The sancti- 
fication of the land, however, re- 
quired Israel’s physical occupation 
of it, and it thus lapsed with Is- 
rael’s departure from it; for any- 
thing determined by human action 
is rendered nmugatory as soon as 
its cause is eliminated. . 

This distinctiog§ may also explain 
why, according to the accepted Ha- 
lakhah, the first sanctification of 
the land by Joshua was merely tem- 
porary and ceased with the Baby- 
lonian exile, whereas the second — 
under Ezra remained permanent 
(see Maimonides, Hil. Terumot 
1:5). Joshua’s conquest, because it 
did not serve to establish Israel's 
legal title to the land which goes 
back to the Patriarchs, was merely 
the means whereby the land was 
sanctified. Hence, when that con- 
quest was cancelled by the Babylo- 
nians’ conquest, the land lost its sa- 
cred status. With the return of the 
exiles under Ezra, however, the 
land was not conquered at all; it 
was resanctified by virtue of its de 
facto seizure as an inheritance (not 
by kibbush, but by chazakah). A 
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foreign conquest can undo the ef- 
fects of Israel’s conquest (i.e. the 
land’s sanctification), but it cannot 
reverse the effects of seizure by oc- 
cupation (chazakah). The first was 
a national act; this could be neutral- 
ized by the act of another nation. 
The second return, however, 
amounted to nothing more than the 
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resumption of the rights of posses. 
sion by individual Jews (which re. 
sulted in the land's resanctification): 
the legal consequences of this can- 
not be sect aside by any alien con- 
quest which merely removes Jewish 
national control of the land but 
not the presumptive rights of its in- 
dividual citizens. 


? 


RECENT RELIGIOUS THOUGHT 


IN ISRAEL 


A great deal of lively and profound theological and 
religious discussion is taking place in Israel that is 
largely unknown to thinking American Jews, both 
because of the relative unavailability of the publi- 
cations which carry them and the fact that they are 
written in Hebrew. In order to bring these issues, 
and their treatment in Israel, to the attention of 
English-speaking Jewry, we have invited Rabbi Zev 
Gotthold, Director of the Department for Contact 
with the Diaspora of the Ministry of Religions, to 
write a regular column of report and summary, cen- 
tering his material about a different subject for each 
issue Of TRADITION. Rabbi Gotthold was ordained 


by Yeshiva Univesity. 


PRAYER 


Recent American discussions on 
the forms of prayer, prayerbooks 
and their translations, books on 
prayer interpretations, and study- 
circles for the understanding of our 


prayers, have prompted the choice 


of the topic of prayer in a report 
on trends in religious thinking in 
Israel. 

The common tradition of prayer 
and forms of worship has been 
among the strongest unifying fac- 
lors in the survival of Jewish com- 
munities. The unifying language of 
our prayers has, by itself, often 
helped to make for intelligible con- 
tact between Jews of entirely dif- 
ferent background and mother 


Zev Gotthold 


tongue. Our liturgy has not only 
been a way Of Jewish expression, 
but has also to a large extent; im- 
pressed upon us common theolo- 
gical and national ideas that have 
made for a feeling of solidarity 
and belongingness amongst Jews 
who otherwise might have been 
Strangers to each other. One of 
these prayers, the nostalgic peti- 
tion for our return to Zion, had 
no mean influence on the national 
resurgence during this century and 
on the religiously inspired efforts 
towards its realization in anticipa- 
tion of the messianic era. Similarly, 
the deletion of such references 
among certain groups can be related 
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to their over-all attitude towards the 
Jewish people and its traditional 
ideals, one which finds expression 
even nowadays by the aloofness 
and alienation of such groups from 
the currents of national life. 


PRAYING IN HEBREW 


The miraculous revival of our 
Holy Tongue as the spoken lan- 
guage of restored Israel is probably 
the most dramatic chapter in the 
phenomenon of the “Ingathering 
the Exiles.” Even the most collo- 
quial usage of modern Hebrew 
imbues the speaker and reader with 
thought patterns and. images of di- 
dactic force. The classical idiom of 
our prayers (not the piyutim), their 
simplicity and pithiness, their di- 
rectness and beauty, evoke sublime 
emotions and edifying thoughts. 
How much is lost for those who 
have to temporize with translations! 
Here in Israel we can happily dis- 
pense with such problems and con- 
centrate on the devotional, social 
(We-Thou), psychological, didac- 
tic, historical, and literary aspects 
of tefillah. | 


YOuTH’s INITIATIVE 


One of the more notable recent 
developments is the spread of youth 
synagogues, which are different 
from “junior congregations” in the 
States in that they are in most cases 
unaffiliated with adult congrega- 
tions. They . consist of three 
types: school synagogues, yeshivoth 
and other closed institutions main- 
taining their own synagogues along 
with dormitories, and those of reli- 
gious youth movements. Their style 
of prayer is much influenced by the 
“creative religious workshops,” the 
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experiments in Kibbutz and milj- 
tary synagogues. Their development 
is blocked in many cases by the dif- 
ficulty of obtaining a Sefer Torah, 
which they hope to receive from 
surplus stock in the Diaspora. 
(American Jews can be most help- 
ful to them!) These youth syna- 
gogues unite youngsters of many 
rites and traditions. Between the 
Yemenite, Oriental (Sefardi), Has- 
sidic (Sefarad), the Vilna Gaon’s 
version, and Ashkenaz, the most ac- 
ceptable or feasible common de- 
nominator has been found to be 
the Hassidic Sefarad version. This 
is the Siddur with the highest sales 
rate in Israel, and the one most 
commonly found in schools. 


ADUMBRATING THE FUTURE 


The synagogues of the coming 
generation already reflect all kinds 
of fusions and the results of inter- 
change and acculturation. This ap- 
plies not only to praying “style” 
within groups that are more or less 
free from adult control, but even 
in many* yeshivoth, particularly 
those of youth movements (Bnei 
Akiva and Ezra) in which Hassidic 
influences often prevail. Only a few 
of them imitate adult congregations, 
like the Bilu synagogue in Tel Aviv 
which somehow resembles an 
American Junior Congregation. 


ISRAELI PECULIARITIES 


Whereas in America the syna- 
gogues have proven a most impor- 
tant factor in consolidating the Jew- 
ish community, in modern Israel 
the synagogues tend to manifest the 
divisive forces of those features in 
our common tradition which make 
for unfamiliarity with each other. 
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In spite of the emphasis on social 
integration in this phase of in- 
gathering the exiles, the informed 
student of the®Israeli scene will 
readily understand this develop- 
ment. In contradistinction to the 
function of the American syna- 
gogue as Community Center, the 
synagogue in Israel serves almost 
exclusively as a house of public 
worship. The other functions of the 
quasi-autonomous Jewish congre- 
gation, its community service in 
the largest sense, as has been the 
covenantal tradition in America 
since Peter Stuyvesant, have been 
taken over in: modern Israel by the 
various agencies of the State, on 
national, municipal, or local level 
(see: Aryeh Newman, “The Israeli 
Synagogue,” in Jewish Life | Tishre 
$721] p. 68.) The exclusively de- 
votional purpose of the Israeli syn- 
agogue tends to accentuate the re- 
spective prayer-traditions of the 
various immigrant groups, making 
their very differences the attraction 
for those who seek the type of. ser- 
vice to which their family has long 
been accustomed. 


THE SOcIAL FACTOR 


The strong pressures which the 
government agencies are exerting 
on the immigrant generation (over 
three quarters of the present popu- 
lauon) in conditioning the new Is- 
raelis for acculturation, make the 
Synagogue a place of spiritual and 
psychological refuge where those 
of the older generation may find 
relaxation, contact with time-hon- 
ored ts, self-respect, and emo- 
tional gratification. Members of the 
younger generation, insofar as 
they are synagogue-minded, often 


feel torn between filial piety and 
embarrassing stramgeness in these 
surroundings. School and military 
training have effected a stronger 
bond with Jews of other commu- 
nities and their traditions and rites. 
They are ready to yield and assi- 
milate to the prevalent image of 
the (non-existent) “typical” Israeli; 
they want to conform. 

Israel has not yet evolved a clear 
and popularly supported policy for 
the general process of acculturation 
and integration. It seems that the 
“Melting Pot” merger (Zangwill) 
is being attempted in wide areas. 
Sometimes, though, there are en- 
deavors to preserve cultural values 
that have survived with some com- 
munities for millenia and which 
are now threatened with extinction. 
Theréfore, the “Orchestra Policy” 
(Brandeis) is recommended, where 
each instrument plays its part to the 
best of its ability, yet merging with 
the overall harmony. This vision 
of a cultural pluralism is being 
maintained by members of the es- 
tablished in-group. The out-groups 
tend to throw their own cultural 
baggage overboard to become “ac- 
cepted” whither their ideal image 
leads them. As an illustration we 
may take the experiencewf the Is- 
rael Institute for Sacred Music. The 
1.1.S.M. maintains in its cantoral 
training seminary two departments: 
oriental and occidental. Almost al! 
of the oriental applicants desire to 
study European-style chazzanut and 
Hassidic melodies. Only a few of 
the more intellectually inclined oc- 
cidentals register for courses in 
oriental cantillations. This may pos- 
sibly lead to a mutual appreciation: 
however, the psychological forces 


109 


| 
| 


‘TRADITION: A Journal of Orthodox Thought 


and motivations behind the swap- 
ping of natural positions belie such 
hopes. 


CONFERENCE ON UNIFORM PRAYER 


The need for expedient uniform- 
tiy in the Israeli “Pressure Cooker ~ 
has a'°o reached the gates of the 
prayer house. When intergroup 
tension made it imperative for the 
government to devise a means of 
speedier acculturation, the Prime 
Minister appoined Prof. N. André 
Chouragui as coordinator for so- 
cial and cultural integration. In 
cooperation with the Executive Sec- 
retary of the Israeli Chief Rab- 
binate, Rabbi I. E. Ittamar (Wobhl- 
gelernter), a meeting vas called at 
Hekhal Shelomoh on Teveth 16 
(Jan. 4, 1961), to discuss the func- 
tion of the synagogue in the process 
of communal integration. It is per- 
tinent to examine some of the opin- 
ions expressed. 

Rabbi Ittamar pointed to the 
schools and military service as the 
most purposeful institutions for ac- 
culturation. The teachers of reli- 
gious subjects, counsellors at reli- 
gious school services, and chaplains 
of our armed forces are challenged 
daily by all the problems we face in 
the synagogue world of the civilians 


and adults, and have proved equal. 


to the call with inspiring leader- 
ship. In comparison to. them, the 
rabbinical leadership is wanting. 
The isolationist attitude of many 
synagogues, even to the point of 
divisiveness, must be overcome by 
decisive, resolute, and courageous 
spiritual leadership. There is no 
room for debate on the desirabil- 
ity of national cultural unity. The 
common objective and the novel 
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historical situation have to be taken 
into account creatively when deal- 
ing with the halakhic aspects of the 
problems: text of prayers, pronun- 


ciation, structure of synagogue, ac- 


comodation of various traditions, 
and modes of expression. The state 
of the nation brooks no delay of 
planned solutions lest the people 
improvise and muddle through, 
leaving their leaders behind. 

Rabbi Dr. David de Sola Poo! 
(Shearith Israel, New York) -re- 
ported on the consolidation of the 
American Jewish community, par- 
ticularly of his own congregation, 
the oldest in the U.S.A. He told of 
the acculturation stages that the 
immigrant generation, their chil- 
dren, and grandchildren have to 
pass through in order to become 
adjusted to a newly emerging pat- 
tern. Today one may hear even 
Ashkenazic tunes in his strictly 
traditional Sephardic synagogue. 
Dr. Pool, related his own experi- 
ences with the uniform CANRA 
Jewish prayerbook, which even dur- 
ing the Second World War could 
not be made entirely uniform, and 
had to start from both ends of the 
Siddur (Ashkenazic traditional and 
Reform). 

Dr. Chopraqui voiced the de- 
mand that (people who live together 
and work together must also wor- 
ship together, praying to the God 
of our common ancestors in the 
same sacred tongue. Religion must 
not remain the last vestige of our 
differences, but must rather serve 
as the inspiring unifier. 

Rabbi Dr. A. M. Fingerhut 
(formerly Chief Rabbi of Algiers, 
now president of the Rabbinical 
Court at Paris) gave a historic sur- 
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vey of the adjustment of immigrant 
groups to North African Jewry. 
Even. those newcomers who brought 
with them a highly developed reli- 
gious culture, such as the exiles of 
the Spanish expulsion, were not al- 
lowed to effect any changes in the 
ritual of the community. This was 
in accord with the decisions of 
great local rabbis such as Rivash 
(Jacob bar Shesheth) and Jashbetz 
(Shimeon Duran). However, today 
we face a different situation in Is- 
rael and, for that matter, even in 
present-day France. He appealed to 
Israeli religious leaders to empha- 
size the common features of the 
ritual and gradually to decrease the 
areas of difference. 

The most penetrating analysis of 
the situation and the most compre- 
hensive contribution was that of- 
fered by Rabbi Elimelekh Bar- 
Shaul (Chief Rabbi of Rehovoth 
and outstanding disciple of the late 
Chief Rabbi Rabbi A. I. Kook). 
He mentioned the moral justifica- 
on for demanding cultural and 
religious integration, but, even 
from the purely cultural point ‘of 
view, utterly rejected the concept 
of melting-pot fusion. In his ana- 
lysis, he distinguished between the 
religious traditions of the respective 
communities and synagogue rituals. 

Rabbi Bar-Shaul objected to the 
inroads made by social engineerine 
into the realm of religions worshin, 
which is the most intimate and sa- 
cred province of the individual in 
relation ta his Maker. It is pre- 
dicated on personal disposition and 
femperament, and is an expression 
of the individual and his experi- 
ences, his emotional assbciations, 
and his cumulative cultural herit- 


“ot grant the same free- 
dom of expression to religious wor- 
ship that is gramted tO-art and liter- 
ature, where the Government has 
made no attempt to act as leveller 
and homogenizer? The synagogue 
has remained for many th= last re- 
sort for satisfying their imponder- 
able emotional needs, which are not 
only matters Of text and intonation, 
but also of social patterns, deep- 
rooted familiarity with gestures, 
order and length of service, and the 
peculiar atmosphere characteristic 
of their synagogue. Molding culture 
and fostering integration in a long- 
runge policy is not a matter of rai- 
son d'état, Of vote and legislation. 
Even planned community housing 
has proven to be ineffective in “fus- 
ing the population.” How much less 
can be gained with respect to spirit- 
ual matters. 

In Rabbi Bar-Shaul’s opinion, 
there is no indication of poruwlar 
demand for synagogue streamlining 
and unification. We ought to be 
concerned more with attracting 
people to the synagogue than with 
interfering with established forms 


oge. Why 


‘of worship. Common cultural, ex- 


periences and emotional associa- 
tions among the younger generation 
will, in the course of their educa- 
tion, make for a profound, natu- 
ral, and lasting ranprochment, as 
exemplified in our Yeshivoth. Here 
the intellectual guidance ha- 
lakhic trainimg, coupled with the 
appealing social and emotional ex- 
perience, evolve un attitude 
er which stresses the common im- 
age and ideal, without depriving 
the individual of his personal ex- 
pression. The particular contribu- 
tion of Yeshivah education in this 
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direction was elaborated by Rabbi 
Z. Y. Melzer (Rosh Yeshivah of 
Hadarom, Rehovoth). 

Strongest opposition to directive 
action by any agency on behalf of 
the Government was voiced by the 
Dean of Students at the Hebrew 
University, Rabbi B. Caspar. In 
wholehearted agreement with the 
goal to effect an integrated Jewish 
nation in the restored State of Is- 
rael, he nevertheless voiced his 
grave doubts whether any pressure, 
formalization, or instructions to the 
synagogues can effectively contri- 
bute towards this objective. He 
warned of the danger of losing far 
more than could possibly be gained 
by meddling with traditions. Spi- 
ritual affairs, he said, cannot be 
legislated. Our first concern should 
be to fill the synagogues and to 
make the services attractive, mean- 
ingful, and inspiring to our youth. 

Professor A. Mirsky, who 
teaches Prayer at the Hebrew Uni- 
versity, also maintained that it was 
more important to create a spiritual 
climate for prayer and concord with 
synagogue tradition than to invent 
a neutral common denominator in 
uniform worship. Uniformity in re- 
ligious expression must be a natu- 
ral outcome of the acculturation 
process rather than an artificial 
creation. He pointed to the develop- 
ment of modern Isracli Hebrew, 
particularly its pronunciation, 
which ts neither Ashkenazi nor Se- 
pharadi, and yet is accepted by all. 
Students of language may have 
their misgivings about it, vet it is 
here to stay as a natural develop- 
ment, although there arc still 
marked individual differences. The 
pattern, however, is clear. It came 
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about by popular demand, led by 
idealistic pioneers, but not enforced 
by government decree. The same 
should apply to prayer traditions. 
Let us have pioneers, not pressure. 
Education ought to emphasize the 
aspects of Jewish prayer common 
to all traditions, with respect and 
understanding for the differences. 
Attorney M. Levanon __recom- 
mended an organized consolidation 
of Israeli synagogues, representative 
of all traditions, which would be 
more likely to deal successfully 
with their own problems than sub- 
mit to any dictates from above. 


The Ministry of Religious Affairs 
was represented by Rabbi H. M. 
Rahamani, Director of the Syna- 
gogue Department, who is in the 
best position to know the possibil- 
ities for implementing fusion and 
unification. Out of-his vast, first- 
hand experience he appealed to the 
assembled not to underestimate the 
sensitivity of worshippers to any 
regimentation and reform. Any 
such attempt, he warned, will pro- 
voke hostile opposition, and result 
in disintegration. He stressed the 
importance of school and youth 
synagogues. He reported that Israel 
had 800 synagogues in 1948, 
whereas in 1960 there were 4000. 
The government in 1959-1960 
helped in the erection of 340 new 
synagogues, of which 50% were 
Sefardi, 20% Yemenite, and 20% 
Ashkenazi. 


Many other community represen- 
tatives participated in the discus- 
sions. The excerpts presented here 
are typical of the tendencies ex- 
pressed. 


Recent Religious Thought in Israel 


PuBLIC TRIAL ON PRAYER 


Another type of discussion took 
place in Tel Aviv (Jan. 28, 1961), 
where Cong. Thud Shivath Zion 
held a public trial on prayer. Rab- 
bi Y. Ansbacher, High School In- 
spector Dr. D. Ochs, and Rabbi P. 
Biberfeld (editor of the Yeshivah 
monthly Ha-Ne’eman) were the 
judges. For the prosecution: Jacob 


Barth: for the defense: District At-— 


toney Jacob Bar-Or (Breuer). 
Ihud Shivath Zion is the largest 
congregation following the German 
Orthodox tradition. The indictment 
charged that the standard prayer 
has lost its appeal as a means of 
oersonal communication in wor- 
ship, although its language is intel- 
ligible to the Hebrew speaking com- 
munity; that lack of decorum and 
sacred tension during prayer de- 
orive the worshipper of inspiration; 
that the cantorial renditions are dis- 
turbing rather than conducive to 
tavvanah; that public prayer is no 
longer the united, concerted appear- 
ance of Kenesset Yisrael before 
God, but rather some kind of pub- 
lic framework in which individuals 
pray alongside each other, not in 
unison, but in competition with one 
another and with the cantor; that 
sermons are a tedious interruption 
of the service; that. the synagogue 
service does not satisfy the religious 
and emotional needs of the congre- 
gant; that, the synagogue is closed 
except for public prayer. 


Stating the case for the defense, 
Mr. Bar-Or pointed to the essential 
character of prayer as the service 
of the heart. The heart has to be 
attuned to prayer, has to be edu- 
cated to understand not merely the 


words, but the underlying purpose. 
Congregational singing may be 
helpful as long as it enhances the 
intention of prayer. If the purpose 
and words of the prayer become 
secondary to the tune, it no longer 
constitutes a religious but an aes- 
thetic. expression or experience. 
Prayer is not merely a synagogue 
activity. It must be cultivated in 


‘home and school, and at an early 


age. Whereas the old prayers and 
piyutim have not lost their appeal, 
and serve as meaningful expressions 
for all our moods and occasions, 
the prayers and piyutim composed 
in the State of Israel have failed to 
do so. There is nothing wrong with 
synagogue and prayer; it is our own 
lack of spiritual appreciation and 
religious awareness that needs re- 
pair. Intelligent, active participa- 
tion in the traditional service, in 
an atmosphere of dedication and 
open-heartedness, will restore to us 
the inspiring mode of worship we 
seek. 

Of interest was the “testimony” 
of J. Rosenthal about the strong ap- 
peal of the Sefardic synagogue. He 
descnibed the warm, yet utterly 
simple chant and wording, the 
prayerful amd cooperative atmo- 
sphere, the organic flow of the ser- 
vice, and the reverent rapport be- 
tween congregation and Hazzan. 
The quiet dignity and unhurried 
discipline is most conducive to med- 
itative, personal prayer. The judges 
summarized the proceedings with 
critical appreciation of the prob- 
lems presented. 

The daily press, which usually 
presents discussions of prayer in 
the Rosh Hashanah and Yom 
Kippur editions, not only reported 
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this “Public Trial” as a news item, 
but gave serious consideration to 
the issues involved. 


ACADEMIC FORUM ON PRAYER 


Symposium on Prayer 
among the academic youth was oc- 
casioned by the first anniversary 
of the experimental synagogue at 
the Hillel Foundation in Jerusalem. 
The contributions have been sum- 
marized in Deiot (publication of 
the religious academic youth in Is- 
rael, Nos. 11 and 12). The radical 
views Of Prof. Yeshaiahu Leibo- 
witz were stated in his customary 
clear and distinct manner. He dis- 
cussed the paradoxical nature of 
prayer. as both personal, autono- 
mous expression and _ heterono- 
mously prescribed religious duty. 
The one may serve to satisfy man’s 
individual demands and motiva- 
tions,“the other to satisfy demands 
made upon man to serve God — 
the essence of any religious act. 
His discourse was most thought- 
provoking. Amihud  Ben-Porath 
who dealt with problems of “pray- 
ing techniques” and their philo- 
sophical implications, took excep- 
tion to Prof. Leibowitz’s views on 
theocentric and  anthropocentric 
prayer. 

Dr. Jacob Rothschild demanded 
education for a truly congregational 
prayer, the classic concept of pray- 
ing communicants, worshipping in 
one body as the Kenesset Yisrael. 
His down-to-earth remarks and er- 
udite treatment of tradition and 
practice could well apnly to any 
synagogue outside of Israel. It is 
quite illuminating that here again 
the Sefardi tradition was held up 
‘for emulation not because of its 
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balanced prayer text, but for its 
preservation of basic Jewish atti- 
tudes, modes, and atmosphere of 
synagogue service, which make for 
sharp contrast with the Ashkenazi 
mode. 

Rabbi Joseph Heinemann 
broached the subject of prayer texts 
in the light of the restored State of 
Israel and modern civilization. 

Prof. David Flusser attempted to 
find the specific Jewish qualities 
in our traditional prayer, pointing 
out the assimilatory, watering-down 
tendency of the Enlightment re- 
formers and present-day chauvin- 
istic Israelis. He offered feasible 
suggestions for enhancing the ser- 
vices with classical values and 
forms which would’ make them 
more meaningful and attractive. 


HISTORICAL TRACING 


Three of the participants in this 
symposium have enriched our ap- 
preciation of the prayers with a 
number of worthwhile articles, the 
result of their scholarly preoccupa- 
tion with the subject. Dr. Flusser, 
teaching history and literature of 
the Second Commonwealth has 
contributed many clarifications in 
the history of ideas which have a 
bearing on our understanding of the 
liturgy. The Dead Sea Scrolls have 
a great impact on the studies of 
this era. Dr. Shmaryahu Talmon 
has attempted to reconstruct the 
cycle of prayers prevalent in the 
Qumran Community, and to trace 
their relationship to our tradi- 
tional prayers (Tarbitz, Tishre 
5720). Basic concepts like “accept- 
ing the yoke of the Kingdom of 
Heaven” and eschatological form'- 
las have been traced by Flusser to 
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pre-Hasmongan days. Special inter- 
est has been evinced in the function 
of the Divine Name and its sancti- 
fication. In a review of Prof. Ger- 
shom Scholem’s treatise on the 
Hekhalot prayers, Dr. Flusser has 
traced their antecedents in early 
Hellenist literature. In this connec- 
tion, the doctoral dissertation on 
the Kaddish by Rabbi Dr. David 
de Sola Pool, a fifty-year old clas- 
sic, is mu¢h in vogue again. 

_ As an.example of this trend »~ 
make take the idea of malkhuyor in 
the Hich Holiday prayers. The 
Mishnah in Rosh Hashanah 4:5 
lists the order of the blessings in 
the Amidah. The discussion be- 
tween Rabbi Yohanan ben Nuri 
and Rabbi Akiva reveals more than 
a controversy on the vlace of mal- 
khuyot within the framework of 
the Amidah. The Jerusalem Talmud 
indicates that the former represents 
the Galilean (ten pachdekha) and 
the latter the Judean (melokh) tra- 
ditien; the place of the sounding of 
the Shofar bearing on the deever 
meaning of the concept of malkhu- 
vot. A literary analysis of the 
tirely different structures of the 
two traditions, of which the Judean 
it obviously the later one. Upon 
eXamination, one can detect the 
more nationalist tendency in the 
Galilean. and the more universal 
in the Judean tradition. The former 
can be traced back through the 
Dead Sea Scrolls (ed. A. M. Haher- 
man, p. 157) and Ben Sira (ed. M. 
Z. Segal. pp. 220 and 225) not onlv 
to antecedents in their basic ideas. 
but also jin their forumlation. It is 
interesting to note that although 
there may have been a decision in 
this controversy, both alternative 


versions have survived side by side 
in our Machzor. 


ALTERNATING ALTERNATIVE 
VERSIONS 


This raises an important point of 
halakhic policy relative to alterna- 
tive versions in the liturgy. Recent 
studies have concerned themselves 
with the textual development of the 
prayer versions, especially in the 
light of material found in Hellen- 
istic literature, Dead Sea Scrolls. 
Genizah fragments, Midrash and 
Talmud manuscripts, etc. Literary 
and structural analysis helps us to 
appreciate their meaning: théir his- 
tory and survival in the respective 
rites of Jewish communities in Is- 
rael today demonstrate the time- 
honored pattern of a policy which 
mav guide us in the fusion of tra- 
ditions in our contemporary situa- 
tion. 

Against a strict either-or deci- 
sion, we can detect a tendency of 


compromise, accomodating both 


alternatives. We emplov two tvpes 
of “notes” when sounding the Sho- 
far, teruah and shevarim. according 
to the enactment of Rabbi Abahu at 
Caesaria (Pash Hashanah 34a). 
The Midrash reports this motive: 
“It is good that thou shouldest take 
hold of this. yea. also from that 
withdraw not thine hand: for he 
that feareth God shall abide bv all 
of them [fi.e. do his dutv by all)” 
(Koheleth 7:18: Midrash Rabbah 


. thereon: see Torah Temimah. ibid.: 


Temim Deim No. 119). Respect 
for the value of different traditions 
has prompted him to accommodate 
both. (See also. on the Torsh 
blessings, Berakhot 11b and 59b: 
Jacob Mann, Genira Fragments. in 
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HUCA Il [1925]; S. Assaf, Dina- 
burg Volume, p. 121). Such plural- 
istic Coexistence was demanded to 
avoid schism and sectarianism. 
Many alternative traditions became 
alternating traditions: emet ve’ 
yatziv and emet ve'emunah; sim 
shalom and shalom rav; oseh ha- 
shalom and ha-mevarekh; ahavah 
rabbah and ahavat olam; attah ki- 
dashta and attah echad; attah ka- 
dosh and kadosh attah; nekadesh 
and naaritzakh; ha-machazir and 
lekha levadekha naavod, etc. The 
traditions of Babylon and of the 
Land of Israel, regional differences 
— all these are being collected, 
classified, analyzed, and explained 
out of the wealth of comparative 
material, contributing mightily to 
the world of prayer. 


THE JEWISH PHYSICIAN'S 
PRAYER 


Historical research also of texts 
which are not standard prayers is 
bound to clarify erroneous tradi- 
tions. A case in point is the so- 
called prayer-oath of a physician 
which is sometimes attributed to 
Maimonides. Commentary of May 
1960 reported (p. 387) that at the 
graduation exercises of Yeshiva’s 
Einstein Medical College, the new 
doctors were inducted by the reci- 
tation of “Maimonides’ Prayer,” an 
allegation of authorship which has 
heen found unwarranted. The editor 
of Maimonides’ medical writings, 
the Jerusalem physician Prof. Suss- 
man Muntner, has traced the his- 
tory of this prayer (Sinai, vol. VI, 
p. 120), and has_ conclusively 
proved that it is the Hebrew trans- 
lation from the German by I. 


Eichel, a Maskil and contributor 
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to Ha-Measef (vol. VI, p. 42), 
on the basis of a physician's prayer 
composed in German by Dr. Mar- 
kus Hertz, a friend of Kant. Hertz 
probably culled his ideas from the 
prayer of Rabbi Jacob Zahalon (in 
Margaliot Tovot [Venice, 1665] 
p. 5) which has been published in 
English by Harry A. Savitz in the 
New England Journal of Medicine, 
vol. 213 (1935), p. 167. In Israel, 
new doctors and nurses accept the 
ancient Jewish covenant of phy- 
sicians by Asaf: ha-Rofeh, a con- 
temporary of the last Amoraim in 
Eretz Israel (also published by 
Prof. Muntner). This prayer, aside 
from its historical dimensions, is 
truly Hebraic in letter and spirit, 
peflecting throughout the lofty Jew- 
ish tradition. 


CHAPLAINCY'S PRAYER 
LITERATURE 


Aside from the historio-textual 
approach, Dr. Flusser has also ap- 
plied historical insight to the ideo- 
logical attitude with regard to 
prayer. “Prayer as a Religious Act” 
(Machanayim 40, Rosh Hashanah 
5720) is a study of such attitudes 
in the Hellenistic period and in the 
modern era. Flusser attempts to 
demonstrate how far the “modern” 
Jew has strayed from the tradi- 
tional Jewish attitude. He also takes 
issue with the previously mentioned 
views of Prof. Leibowitz. This issue 
of Machanayim, published by the 
Chaplaincy, is«devoted to our gen- 
eral topic. The number of articles 
and their high quality as well as 
readability are a tribute to this army 
journal's excellence. As always, this 
issue is profusely illustrated with 
appropriate pictures from Jewish 
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art. Other recent issues of Macha- 
nayim also feature many studies 
pertaining to our topic, especially: 
Machanayim 44, 46, 49 and 51. 


THe LITERARY APPROACH 


The consolidation of our prayer- 
texts has been traced by Rabbi Jo- 
seph Heinémann in an article in 
Deiot 12 (Winter, 5720). In the 
course of preparing a comprehen- 
sive doctoral thesis on Jewish 
Prayer, he recently published a 
number of. interesting studies. The 
Torah Culture Department of the 
Ministry of Education and Culture 
has published his booklet on Prayer 
as Reflected in Talmud and Mid- 
rash. It contains an analytical in- 
troduction, consisting of four chap- 
ters: I -— Characteristics and 
Types of Prayers. Il — Fixed and 
Spontaneous Prayer. III — How to 
Pray. IV — Group and Individual 
Prayer. The discourse is based on 
the appended 128 items of anno- 
tated source material. Heinemann’s 
clear and penetrating contribution 
has been prefaced by a mystical 
study on “The Essence of Prayer” 
by Prof. A. J. Heschel (reprinted 
from Biftzaron [346], 5701), a 
contrast which may illustrate the 
Israeli trend towards contact with 
our classical roots, cultural moor- 
ings, and aspirations for clarity, 
over against the penchant for 
beautiful but vague phrases. Rabbi 
Heinemann published three chap- 
ters of his forthcoming thesis which 
illustrate his critical approach: The 
Pronoun “You” in Prayer ( Tarbitz, 
Tishre 5720), Prayers of Bet Ha- 
Midrash Origin (Journal of Se- 
mitic Studies, [Manchester: July, 
1960]), and on the Literary Pat- 


tern of the Hoshanot (Tarbitz, 
Tammuz 5721). 


PRAYER AT THE UNIVERSITY 


These studies indicate the signi- 
ficance attached to the literary as- 
pects of our prayers in our aca- 
demic institutions (Hebrew Univer- 
sity and Bar Ilan). The original 
prayer texts have come into their 
own as subject matter which at- 
tracts more students from year to 
year. Professors Shirman and Mir- 
sky have also published student ex- 
ercises and selected texts which re- 
veal the formengeschichtliche treat- 
ment. Prayers are also subjects of 
study in the courses on folklore, 
offered by Dr. D. Noy (e.g. his 
paper in Machanayim 51). 

Not all recent research follows 
these organismic trends. The “clas- 
sical philologist” approach of ra- 
tional fragmentation, so much in 
vogue with the oldtimers since 
Wolf's Homeric Dissections, is dis- 
played by Dr. E. D. Goldschmidt 
in The Passover Haggadah: Its 
Sources and History (Jerusalem: 
Bialik Institute, 1960). The Birkhat 
Ha-Shir (nishmat kol chai) is typ- 
ical (pp. 65-68 and 107-108). Life 
on our ancestral soil inspires us 
with a novel appreciation for the 
provenance of our autochthenous 
traditions and their primary con- 
crete concern. The hymn nishmat 
is, according to the Talmud (Be- 
rakhot 59b and Taanit 6b), ap- 
pended to Hallel Ha-Gadol (Ps. 
136 and probably 147-150) to 
be recited at the Thanksgiving Ser- 
vice for rain. Analysis of the Psalm 
vields a thought pattern of cos- 
mological, historical, and providen- 
tial elements, in that order. The 
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Thanksgiving Hymn is patterned 
along the same line. Whereas the 
Psalm is responsive, the hymn is 
antiphonal. Higher Criticism ap- 
plied to the Psalm along the lines 
of documentary hypothesis is also 
applied to prayers. However, this 
method has been surpassed in view 
of ancient literature recently dis- 
covered. We may leave atom- 
smashing to the physicists; in the 
cultural realm we have learned to 
prefer organismic analysis to atom- 
ization. Prayer texts represent a 
living tradition; they were not 
stuck together by editors or copy- 
ists, but grew organically, within 4 
definite frame of reference. No one 
asserts that the “original hymn” is 
the version in his Siddur, but it 
seems equally improbable that? it 
is a composite of nine different 
alternative versions of birkhat ha- 
Shir, preserved because of a pious 
refusal to reject any accepted ver- 
sion. 

Aside from the historical and lit- 
erary approach, variant versions 
can also be understood against the 
background of halakhic principies 
operating upon them and explain- 
ing their origin, as the re- 
viewer has demonstrated with the 
versions Of birkhat ha-shanim 
(Machanayim 51, p. 20). 


TEACHER PRAYER AND PRAYING 


Prayer is becoming more prom- 
inent in the curriculum, although 
there is still much left to be done, 
particularly in secondary education. 
A good indication of trends in this 
area is the model lesson on “Spon- 
taneous and Statutory Prayer” by 
Dr. Jacob Rothschild in the Eng- 
lish publication Maayanoth I! (Je- 
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rusalem: Jewish Agency, 5720) pp. 
21-31. A number of perennial 
prayer problems are discussed in 
the light of classical quotations. The 


_problems require a+ modern ap- 


proach on an adult level. The 
above-mentioned view of Prof. Lei- 
bowitz and the chapter on prayer 
in Mitzvah va-Lev by Rabbi E. Bar- 
Shaul are the only such essays. The 
publication of Rabbi J. B. Solovei- 
tchik’s Avodah She’ba-lev is anxi- 
ously awaited to fill this need. Dr. 
Rothschild has also been respon- 
sible for the very helpful Holiday 
Series, published by the Ministry 
of Education, where many prayers 
and synagogue traditions are eluci- 
dated and presented for purposes 
of teaching. Another important and 
helpful publication by the Ministry” 
of Education is Rabbi Mordecai 
Hacohen’s booklet Tefillah, a 
source-book teachers and 
vouth-leaders. Its eleven chapters 
features quotations from our clas- 
sical literature systematically ar- 
ranged, with directives and sugges- 
tions for teachers. 

The past two years have also 
yielded a rich harvest of prayer pre- 
sentation material in the monthly 
of the religious Teachers Associa- 
tion Bi’sedai Chemed, dealing with 
many aspects of the topic, text ana- 
lysis for different grades, and re- 
views of pertinent publications. The 
tenor and content of these articles 
contrast sharply with the scanty 
material published by the non-reli- 
gious school system in the wake 
of the “Jewish Consciousness Pro- 
gram.” This program demands 
some familiarity with the traditional 
prayer and its significance. 

One example is the recent book- 
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jet by Dr. Joseph Schechter: Mavo 
le'Siddur (Introduction the 
Prayer Book). It is a strenuous 
attempt to make the topic palat- 
able and plausible even to non-reli- 
gious teachers. In the introduction, 
“Traditional Values in the Educa- 
tion of our Generation,” this out- 
standing veteran educator appeals 
to his younger colleagues to cul- 
tivate Jewish consciousness by an 
aprreciation of prayer. However, 
his treatment of prayers and holi- 
days is questionable. He himself 
seems to be unfamiliar with the 
background material, rationalizing 
and apologetic in Kaplanesque 
fashion, apparently more at home 
with Augustine than with our Ri- 
shonim. Qn Ps. 145 he recom- 
mends reading only selected verses 
(although jhe affirms that Ashray 
has folklgristic significance), be- 
cause it is merely an alphabetical 
acrostic, although we are here deal- 
ing with a basic question of He- 
brew poetry, i.e. whether the order 
has been ‘determined only by this 
external factor. Recent studies have 
amply shown that there is more 
than just an alshabetical collection, 
as Prof. M. Weiss has demonstrated 
in the Minchat Shai Agnon Vol- 
ume, and Prof. F..Melzer in his 
Hekhal Shelomoh lecture, both on 
Ps. 145. Dr. Schechter further ex- 
plains the birkhat ha-minim as re- 
ferring to sects in Israel who did 
not join in the fight against Rome 
(party traitors?); the didactic ele- 
ment in gevurort inculcates the idea 
of resurrection “which was found 
necessary for survival during the 
Second Commonwealth”; the late 
tradition’ of reciting Ps. 95-99 upon 
welcoming the Sabbath he finds 


more fitting for Rosh Hashanah, 
whereas Ps. 90 should not be read 
in High School classes because it 
is too depressing! ; 


REFERENCE Books 


Standard text books. on prayer 
enjoying great demand are Eliezer 
Levi's Yesodot Ha-Tefillah, which 
is now in its fifth edition (10,000 
copies) and Prof. E. Z. Melamed’s 
Pirkei Minhag ve-Halakhah, which 
was issued in its second revised and 
enlarged edition. The laiter is writ- 
ten by an expert on traditions of al! 
communities, well annotated, and 
includes his suggested prayers for 
modern Israel. A good running 
commentary on the entire prayer 
book is being prepared by Rabbi 
B. S. Jacobson (author of Medita- 
tions on the Torah), which will 
fill a lamentable gap. His method 
of sugvot (topical discourses) based 
on the fundamental ideas of our 
classical commentators. which has 
proved so successful in his books 
on the weekly biblical and pro- 
nhetic portions, is also being ap- 
elied to the Siddur. Another two 
projects dealing with: various as- 
pects of prayer are in: preparation. 
One is being undertaken by the 
Torah Culture Department of the 
Ministry of Education and Cul- 
ture, to be published in the -fmanah 
series, the other will be the eighth 
volume of the _Maayanot (He- 
brew) series, published by the De- 
partment of Torah Education and 
Culture in the Diaspora of the 
World Zionist Organization. 

A welcome addition to the tracts 
which present, in modern Hebrew, 
the thoughts of great authors who 
wrote in other languages, is the 
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booklet on Prayer and Sacrifice by 
Rabbi Samson Raphael Hirsch. It 
is characteristic of Hirsch’s ap- 
proach. In an erudite yet lucid ana- 
lysis, Hirsch traces the symbolic 
meaning of the daily sacrifice ac- 
cording to its several parts, and re- 
lates them to the benedictions of 
the Amidah. 

It is deplorable that the classical 
commentary on prayer by Rabbenu 
David Abudraham was_ published 
last year in such a sloppy and arbi- 
trary edition. Sirice this edition has 
flooded the market, it is question- 
able whether a better one can be 
expected soon. In the light of the 
outstanding edition of the late Rab- 
bi Ch. L. Ehrenreich (Klausenburg, 
5687), such retrogression is a dis- 
grace. Rabbi Ehrenreich published 
less than one fifth of the entire 
work; the entire manuscript is said 
to have been saved and brought to 
Israel. 

A word about an important book 
which has not been published. In 
contrast to America, schools cannot 
find a Siddur for their students 
which is: clearly printed on good 
paper, without indicating in h¢avy 
type what the printer thinks is an 
important prayer, unwarranted 
paragraphing, bound well enough 
to last through one school year, 
and priced within popular reach . 


HALAKHIC LITERATURE 


The new edition of R. Menahem 
Ha-meiri’s Bet ha-Bechirah on Be- 
rakhot is highly commendable. 
Rabbi S. Dickman’s edition is part 
of the gigantic project of producing 
a complete critical edition of the 
Talmud and its relevant commen- 
taries. Although the sudden death 
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of Prof. Y. Bioblotsky of Bar Ilan 
has again delayed the appearance 
of the volume Berakhot, many val- 
able by-products have been issued 
by the Kiriat Emet project. On our 
subject there has appeared in addi- 
tion to Bet Ha-Bechirah, the Sefer 
Ha-Ner on Berakhot, containing 
some interesting old versions and 
lost passages of ibn Ghayath. It is 
important to note the inclusion of 
Enayim La-Mishpat in the newest 
Jerusalem edition of the Talmud. 
It is a halakhic reference roster on 
Berakhot by Rabbi I. Arieli, a dis- 
ciple of the late Chief Rabbi Kook, 
who was inspired by his great 
master to teach Halakhah along- 
side discursive Talmud study, dis- 
cussing all available halakhic views 
on each topic. This trend is wide- 
spread in Israel today, particularly 
with the excellent assistance offered 
by Rabbi Arieli’s reference works. 
Another important recent contribu- 
tion is last year’s new edition of 
the Turim, including, among other 
valuable additions, discourses by 


the late Chief Rabbi H. P. Frank 


dealing with many particular Is- 
raeli prayer problems. The past 
two years have also seen two re- 
prints of the Avodat Yisrael Sid- 
dur by Beer, originally published 
in 1868. 

The halakhic journals devote a 
rather large proportion of novellae 
to subjects connected with prayers, 
benedictions, and laws concerning 2 
synagogue tradition. Two American 
Kolelim (Rabbi Rafael Reichman’s 
Ateret Shelomoh, and Rabbi Mor- 
decai Elefant’s Tiferet Avraham) 
have conducted an intensive study 
of Berakhot. The former has pub- 
lished Zer Torah containing a num- 
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ber of interesting contributions on 
prayer, while the latter is currently 
preparing such a volume for pub- 
lication. The bibliographical jour- 
nal Ha-Sefer, published by Dr. Har- 
kavy of the Central Torah Library 
at Hekhal Shelomoh, has been fea- 
turing in its past several issues a list 
of commentaries on Berakhot. 


TEACHING PRAYER ON ADULT 
LEVEL 


On the level of adult education, 
. there have been many sessions de- 
voted to prayer organized by the 
_ Torah Culture Department in. the 
Ministry of Education and Culture, 
mostly in conjuction with various 
municipalities or rural district ad- 
ministrations. The lecture by Dr. 
Nehamah Leibowitz before the 
High Holy Days, and on the Pass- 
over Haggadah, enjoy particular 
popularity, and attract an audience 
from all circles. On the radio the 
daily Bible commentators on the 
- Perek Yomi often broadcast on 
topics connected with prayers. 
Some find inspiration in the weekly 
request-only program of cantorial 
music. | 


Neo-Hassipic SABRAS 


The publication Reshafim de- 
serves particular attention. It re- 
presents a group, mostly sabras, 
who are groping for spiritual and 
religious mooring and have chosen 
' a kind of neo-hassidic approach, 
highly intellectualized. This group 
of baalei teshuvah is interesting in 
itself; however, we are concerned 
here only with their views on pray- 
er. So far, nine issues of Reshafim 
have appeared, in almost all of 
which the topic of prayer has been 


touched. The most recent issue ¢ 
tains a philosophical discussion of 
talmudical homilies on prayer, de- 
monstrating their deep insight and 
meaningful message for moderns. 
This sample may be taken as reveal- 
ing religious trends among the in- 
digenous intelligentsia. It is also 
indicative that the paperback edi- 
tion (A Galaxy Book) of Friedrich 
Heiler’s classic, Prayer: a Study in 
the History and Psychology of Re- 
ligion, has been a bestseller in Is- 
rael in lieu of any competent Jew- 
ish book on the subject. 


THE SOUND OF PRAYER 


An altogether different contribu- 
tion has been made to the world 
of prayer by the Israel Institute for 
Sacred Music, at Hekhal Shelomoh. 
During the past two years, it has 
increased its archives by adding 
hundreds of prayers, Bible readings, 
and religious chants recorded in Is- 
rael and im countries where these 
genuine traditions of old Jewish 
communities are doomed to liqui- 
dation or extinction (Turkey, Per- 
sia, Greece, Bulgaria, Italy, Pro- 
vence, Sefardim of Amsterdam, 
Bordeaux, Bayoane, and the Isle 
of Gerba). The rapid acculturation 
process im the Israeli “pressure 
cooker” makes this cultural pre- 
servation project imperative, lest 
these traditions of millenia be irre- 
trievably lost in our generation. The 
recordings are catalogued, master 
indexed, registered in scientific and 
popular notation, and (so far in 
a few selections) edited and 
printed in Renanot. The collection 
contains invaluable comparative 
material, and makes it possible for 
the first.time to arrive at the com- 
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mon ground of Jewish _ religious 
music. We have been fascinated, 
in our research on the history ot 
taam elyon and taam tachton in 


their relationship to Akdamut and ° 


the special targum for Shavuot ana 
the seventh day of Passover (Mach- 
zor Vitri pp. 305-344), to discover 
musical kinship between pentatonic 
cantillations for the Decalogue, Sea 
Song, and the’ Ashkenazic Akda- 
mut, as sung in North Africa, Syria, 
and Central Europe. We are not 
nearly so far apart as we are in- 
clined to think. These living tradi- 
tions are of gréat help in prayer 
research and assist us in preparing 
religious music for*our pluralistic 
school population. For the latter 
there are also important modern 
compositions of high standard in 
the fourteen booklets of the Zim- 
rat series, published by the Reli- 
gious Kibbutz Movement, under 
the editorship of the veteran music 
pioneer Michael Perlman. 

The three international conven- 
tions of the I. I. S. M. have brought 
together a versatile group of musi- 
cians, musicologists, educators, rab- 
binical scholars, and sundry experts 
for fruitful discussions such as: 
“Ingathering of the Exiles as Re- 
flected in Religious Music,” “Reli- 
gious Music in Education,” and 
“The Varieties of Religious Music 
According to Communities.” Many 
pertinent discussions have been 
published in the I.1.S.M. annual 
Dukhan, illustrating recent trends 
in the musical aspects of prayer. 
They deal with cantorial training 
and styles, congregational singing 
and choirs, junior congregations 
and their educational problems, 
secular composers and synagogue 
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music, prayers in the classroom, 
hassidic tunes and textual primacy, 
halakhic standards and popular 
traditions. 

Some lectures printed in Du- 
khan. 11 (Hannukah 5621) are of 
special interest. The Director of the 
Religious Public School System in 
Israel, Mr. Joseph Goldschmidt, 
discusses the aesthetic experiencing 
of religious music with regard to 
prayer, applying Gestalt psychology 
and Jewish erudition in a very ori- 
ginal analysis of his subject matter. 
Another fascinating experiment is 
reported by Dr. M. Katz and Dr. 
Nehamah Leibowitz in comparing 
biblical prayer texts in the light of 
our classical exegesis and classical 
musical interpretations by compos- 
ers such as Bach, Haydn, Schubert 


‘(the music is appended to the arti- 


cle). Dayan Joseph Kapah de- 
describes and explains the musical 
renditions of prayers in the tradi- 
tion of his own Yemenite com- 
munity. Rabbi Yaakov Melamed 
Cohen lectures on the prayer of his 
congregation according to the Per- 
sian tradition. I. L. Neman demon- 
strates his methods of teaching 
prayer and synagogue service in 
non-religious settlements with 
ample musical illustrations. M. S. 
Geshuri proposes a plan of intro- 
ducing students to pray in the Has- 
sidic style and tune. 

The I. I. S. M. endeavors se- 
riously to promote musical stand- 
ards in prayer, preserve the re- 
spective traditions of musach, and 
stem the tide of vulgarization 
threatening the synagogues by the 
popular appeal of Hassidic banality, 
oriental melismatic crooning, and 
the like. The Institute plans to issue 
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records On model services, accord- 
ing to the respective community 
traditions, and of ‘contemporary 
compositions. 

We have touched briefly on 
many, but not all, aspects of the 
world of prayer as reflected in 
recent symposia and articles in Is- 
rael. All publications mentioned are 


available im Israel and also in 
America. It is important that Jews 
in the Diaspora maintain contact 
with the teeming and creative re- 
ligious life im Israel by availing 
themselves of the opportunity of 
receiving these publications regu- 
larly and of sharing in our spiritual 
renaissance. 
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REVIEW ARTICLE: 


Lawrence A. Kobrin 


Ever since the establishment of the State of Israel in 
1948, thoughtful Jews have been concerned about 
the un-Jewish nature and sources of the law prevail- 
ing in the Jewish State. Had not the Prophets prom- 
ised that with the return of Israel to ‘its homeland, 
Jewish law and justice would again return to its 
ancient eminence? Yet the problems are complex and 
intricate. They are here discussed as part of a re- 
view by Lawrence A. Kobrin, editorial assistant of 
TRADITION. Mr. Kobrin is a practicing attorney, 
an alumnus of the Day School movement, and a 


graduate of Columbia University Law School. 


THE RETURN OF HALAKHAH 


TO ITS HOMELAND 


The Draft Constitution of the 
State of Israel contained at least a 
tentative statement of goals and 
ideals for the new, young State. 
One of these referred most hope- 
fully to a subject which has since 
caused some controversy: the use 
of traditional Jewish law, or Hal- 
lakhah, in the juridicial framework 
of the State. The Draft Constitution 
has remained only a “draft” and 
has never been adopted. The hope 
for a return to the use of practical 
Halakhah has not been filled to any 
great extent to date. Nevertheless, 
the dispute and debate over the pos- 
sibilities inherent in Halakhah, not 
only its ritual or personal aspects, 
but its commercial and public as- 
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pects as well, has continued in one 
form or another down to the 
present. 


Since the publication of Rabbi 
Emanuel Rackman’s /srael’s Emerg- 
ing Constitution in 1955, however, 
the English reading public has been 
forced to resort to journalistic re- 
ports of developments in _ Israeli 
law, none of them wholly complete 
or satisfactory. Unfortunately, this 
has obscured the possibilities of the 
use Of Halakhah in a modern ju- 
dicial system, such as that repre- 
sented by the State of Israel. Such 
a development has, for the most 
part, remained ignored and its 
potentialities overlooked. 
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The author of The Case for Jew- 
ish Civil Law in the Jewish State* 
is exceptionally well equipped to 
advocate, before the English read- 
ing public, the incorporation into 
Israeli law of those portions of the 
Halakhah which he terms “Jewish 
civil law.” Rabbi Kahana brings to 
bear not only a thorough grounding 
in Jewish law but also a scholarly 
acquaintance with the principles 
and institutions of common law and 
civil law. A reading of his more 
scholarly work, Three Great Sys- 
tems of Jurisprudence (London: 
Stevens & Sons, 1955), provides an 
excellent background for the pres- 
ent volume which is a more popular 
presentation — and a most wel- 
come one@ 

The title of Rabbi Kahana’s book 
is a succinet summary of his thesis. 
He urges the use by the State of 
Israel of “Jewish-civil law” for the 
present and future jurisprudential 
and legislative needs of the State. 
“Jewish civil law” is used to refer 
to those areas of the Halakhah 
which could termed “non-ritual,” 
including dinei mamonot (com- 
mercial law), dinei nezikin (tort 
law), and: their related areas. Rab- 
bi Kahana includes, in addition to a 
general statement of his argument, 
several illustrations of the potential 
sufficiency of halakhic literature 
and sources to satisfy the demands 
made by the modern judicial 
system. 

The author bases his argument 
on a summary outline of the his- 
tory and sources the Halakhah. 
In so doing, he p®ys particular at- 


tention to the mishpat, or civil law. 
Drawing on his vast knowledge | 
of contemporary and recent legal 
history and philosophy, he argues 
that the underlying concepts of 
Jewish law are consistent with, or 
superior to, the “best” of modern 
jurisprudence. He argues further 
that some of the flaws which have 
crept into the system of jurispru- 
dence upon which most Western 
communities rest have never been 
present in the Halakhah. Unfortu- 
nately, the brevity of his discussion 
in this vein tends to cast an a priori 
aura On his argument. Thus, for 
instance, he assumes without fur- 
ther demonstration or discussion 
that an eclectic system of law is ° 
necessarily inferior to one devel- 
oped earlier in time and more in- 
tegrated in nature. 

The all too short final section of 
the book is devoted to some con- 
crete examples of the utility and 
superiority of the Halakhah. 
Pointing specifically to such mat- 
ters as the separate competence of © 
different courts, enslavement for 
debt, the concept of leasehold in- 
terest, and procedural development, 
Rabbi Kahana aims to convince his 
reader of the general superiority 
of the Halakhah as well as of its 
contemporary utility. 

The ideas and hopes expressed 
by Rabbi Kahana are hardly new; 
in fact, @9ey antedate the establish- 
ment of the State itself by many 
years. The late Chief Rabbi Herz- 
Og’s monumental work on The Main 
Institutions in Jewish Law was a 
step in casting halakhic principles 


*The Case for Jewish Civil Law in the Jewish State, by Rabbi K. + ey es 


(London: Soncino Press, 1960) . 
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into the format requi by con- 
temporary judicial syste As 
noted, the Draft Constitution of the 


State of Israel — never adopted 
— included a paragraph to the ef- 
fect that 


The law of the State shall be 
grounded on the basic principles 
of Hebrew law and these princi- 
ples shall guide the courts when 
they must fill gaps in the stat- 
utory law. 


At a later date, the Government's 
Justice Ministry joint project with 
Harvard Law School made exten- 
sive use of halakhic materials in 
the study of proposed or projected 
legislation. 
Others have argued the same 
question in the intervening years in 
such places as the Knesset itself, 
special publications of the Jewish 
Agency, scholarly journals, and in 
an issue Of TRADITION. To some 
degree, however, the arguments 
have lost something of their fervor 


_and enthusiasm. Perhaps this is a 


result of the realization that the 
adoption of Halakhah is a long and 
tedious process and not an over- 
night affair or, more realistically, 
a diminished appreciation and 
understanding of the entire issue, 
even by the religious community. 


It is for this reason that Rabbi 
Kahana’s book is both timely and 
significant. But while he deals ef- 
fectively — even within the con- 
fines of a relatively short book 
— with the “what” and “why,” 
he gives no clue as to the resolu- 
tion of the “how,” that is, the man- 
ner in which the goal is to be 
achieved. In the delicate area of re- 
ligious law, however, the “how” is 
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a most significant element. Much 
of the opposition to further relj- 
gious influence in the affairs of Is- 
rael centers about the methods by 
which such influence would make 
itself felt and translated into actual 
practice. 

The exclusion of such a discus- 
sion is understandable, for the in- 
tricacies of technical legislative 
and judicial process are hardly 
popular subjects. Nonetheless, some 
“popular” appreciation of the legal 
process involved is necessary if we 
are ever to come to grips with the 
real questions of state practice. 


The use ofa set .of rules or a 
portion of a legal system of, one 
juridical entity by another is usually 
considered under the heading of 
“reception.” Reception statutes are 
the legislative response to the 
vacuum left by every creation of 
a new legal-governmenta! entity. 
A new sovereign, until it has found 
opportunity to speak on every sub- 
ject, gives no guidance to its courts 
and to its citizens cngaged in com- 
merce and affairs. In addition, a 
new government generally comes 
upon a scene where relationships 
have been created and affairs con- 
ducted for some time on the basis 
of certain accepted rules of the 
law. In such a situation, some sort 
of “reception” of the rules of law 
previously in effect in the area con- 
cerned, or of the laws of some 
known and recognized body, is ¢s- 
sential to prevent judicial chaos. 
Thus, it was a reception of certain 
of the rules of law of the British 
Mandatory authority which was the 
first act of Israel's Provisional 
Government. 
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Some form of juridicial recep- 
tion would presumably be the tech- 
nique by which Halakhah might be 
introduced into the legal system of 
Israel, as Rabbi Kahana urges. Sev- 
eral routes are possible. These in- 
clude the general reception statute, 


just mentioned, a general absorp- | 


tion, and the adherence to certain 
“principles” of the Halakah by the 
judical and legislative authorities. 

Absorption is that type of ac- 
tivity represented by the joint Is- 
raeli Justice Ministry and Harvard 
Law School series of studies. 
There, juridical principles of gen- 
eral application in connection with 
proposed laws are analyzed. In the 
course of such analysis, traditional 
halakhic views are researched, the 
traditional views evaluated sym- 
pathetically alongside other possible 
legal procedures, and a recom- 
mendation is made based on all of 
the factors presented. Frequently, 
a. specific device or legislative 
technique of the Halakhah may be 
adopted. Moreover, the general 
policy of the Halakhah may be pro- 
moted even though its actual tech- 
niques are thought to require modi- 
fication. 

In this connection, it is interest- 
ing to note that one of the features 
of Israeli legislation connected with 
the rules of property succession 
which has caused considerable 
comment and interest among non- 
Jewsh students, is the device of 
“maintenance.” This procedure is 
designed to supplant the now in- 
adequate common law protection 
of widows called dower. Under the 
new device, the surviving widow 
and orphans are given “mainte- 
nance” support from the assets of 


the estate, regardiess of the will of 
the deceased. This procedure, con- 
sidered quite a “step forward” by 
students in the field, is little more 
than a reapplication of the Mish- 
naic arrangement for the support of 
the widow from the assets of the 
estate (see Ketubot 11:1). 

The second possibility, a gen- 
eral “reception statute,” has already 
been utilized im the area of mar- 
riage and divorce and personal sta- 
tus within Israel. The Rabbinical 
Courts Act served as a general re- 
ception act to transplant, in ques- 
tions of marriage, divorce, and per- 
sonal status, the body of Halakhah 
on these subjects into the law of 
the State. Within certain bounds 
and under certain procedural rules, 
the judges of the Rabbinical Courts 
are to apply the Halakhah appro- 
priate to the case before them. 

There is, of course, a difference 
between the initial reception statute 
of 1948 and that implied in the 
Rabbinical Courts Act. Only the 
latter is a “continuing” reception. 
In the case of the 1948 law, or 
the early laws of American colonies 
adopting English law, on which the 
1948 law was modeled, only the 
body of law as it existed at the 
moment of the creation of the new 
state was to be thereafter con- 
sidered. Thus, a decision of an Eng- °* 
lish court in 1950 regarding a 1946 
law which was in effect in Israel! 
in 1948 could not have any binding 
effect on Israeli courts at any time 
after 1948. (This should be dis- 
tinguished from the possible per- 
suasive effect of such a decision in 
discussing an English statute or 
legal rule.) 

In the case of a “continuing” re- 
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ception, however, the effect may be 
otherwise. The law to be applied 
—in this case, the Halakhah — is 
that which is current at the moment 
the decision is rendered by the Rab- 
binical Court. Presumably, a re- 
levant fteshuvah published just 
yesterday might be considered to- 
day by an Israeli Rabbinical Court. 

To some degree, the “continuing” 
nature of such a reception proce- 
dure seems questionable to many in 
that they consider it “unclear” or 
“unsettled.” Yet, such a _ con- 
tinuing reception is not unique, nor 
should it be considered an “abdi- 
cation” of judicial or legislative 
power. It is a frequent occurrence 
in many legal situations. In fact, 
the entire field of law known as 
“conflict of law” embodies what 
can be considered a “continuing” 
reception of non-local rules of law. 
Under accepted principles of law, 
a court in New York State may find 
itself required to apply the law of 
Saudi Arabia in ruling on a con- 
tract case brought before it. A 
divorce proceeding in the United 
States may require application of 
French, Swiss, or Mexican law. Or, 
settlement of affairs of a deceased 
property owner may require appli- 
cation of the laws of several sep- 
arate nations and areas. 

A third method by which the end 
sought by Rabbi Kahana can be 
achieved, at least in part, is adum- 
brated by the proviso of the Draft 
Constitution already mentioned. 
_ Under that proviso, the “principles” 

of Halakhah would be used to 
“guide the courts when they must 
fill gaps in the statutory law.” This, 
too, is not a unique or unusual 
problem in jurisprudc.ce. 
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No legislature or legislator, no 
matter how foresighted or how 
careful, can provide by statute for 
every possible case which may arise 
— and interstitial gaps are bound 
to arise in the enunciated rules of 
law. Judges must resort to some 
set of rules in order to apply exist- 
ing law to the unprovided cases. 
A mature judicial system will con- 
tain such a set of procedural rules. 
Prior to that time, rules must be 
drawn from “outside” sources. To 
date, the sources to which Israeli 
judges have turned for such inter- 
pretative or policy guides have de- 
pended to some extent on the 
sources of their own training. Ac? 
ceptance of Rabbi Kahana’s pro- 
gram would turn them uniformly 
towards the Halakhah. 

Rabbi Kahana’s presentation falls 
short in that it does not explain 
just which of these methods, or 
combination of them, he would use. 
He offers only some description 
of the existing situation, although 
to say that “Israel has no legal sys- 
tem” (p. 111) seems a bit harsh 
and exaggerated. There is an out- 
line of the goal — but no descrip- 
tion of the means which are to be 
used to attain that goal. In short, 
we are left wondering “how.” The 
lack of such a description makes 
it difficult to evaluate either its 
effectiveness or acceptibility’ in 
present-day Israel. 

As a matter of fact, several ob- 
Stacles are immediately apparent. 
An essential prerequisite for any 
of the known methods of accommo- 
dating a new legal system is the 
presence of legal personnel, both 
bench and bar, sufficiently trained 
in the principles and methods of 
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the legal system to be accepted. 
Not even the most optimistic view 
of the attitudes of the Israeli bench 
and bar towards halakhic principles 
can attribute to them qualification 
as. professionals in Halakhah. 


Equally unavailable, and no less 
important, are the varied and ac- 
cepted legal materials in the format 
necessary for use in a modern jurid- 
prudential system. A work such as 
the Encyclopedia Talmudit is ob- 
viously a considerable step in the 
right direction, but the complex- 
ities of modern jurisprudential ac- 
tivity demand that principles under 
consideration be the subject of sep- 
arate studies, treatises, extensively 
reported and printed cases, indices, 
digests, cross reference and re-in- 
dex works, and summaries. Given 
a judiciary or bar not steeped in 
halakhic study, a far more massive 
output is required. 


There is a third obstacle, namely, 
the attitude of a large sector of 
the Israeli public towards anything 
to do with religion, religious law, or 
functionaries. Against such a back- 
ground, it is most unlikely that 
either a receptfon statute — of 
any type — or a basic policy de- 
claration looking to Halakhah as 
a source of “principles” would be 
acceptable to the whole of the Is- 
raeli public, not to speak of 
a large portion of its bench and 
bar. (One must not overlook the 
constructive contribution of certain 
members of the Israeli judiciary 
who do look to Halakhah where 
the occasion allows. Their effort in 
this area is necessarily a limited 
one and is ultimately submerged in 
the general non-halakhic trend of 


jurisprudence. Even so, a more 
widespread professional and public 
awareness Of those efforts which 
have been made might have a salu- 
tary effect on the respect for Ha- 
lakhah in general, quite apart from 
the question of Israeli adoption. ) 


In this light, the method by 
which halakhic procedures might 
be used in a modern framework 
of ‘jurisprudence, as given by Rabbi 
Kahana, is too brief for either the 
lay reader or the specialist.. Far 
more elaborate public discussion of 
both the general question of policy 
and the specific matter of method- 
ology is meeded, and should not 
be delayed. It is true that political 
realities may make the case for 
Jewish civil law one of tafasta me- 
rubah lo tafasta — overambitious- 
ness leading to failure. This should 
not close the subject, however, since 
several avenues of preliminary edu- 
cation of the public for the use 
and acceptance of Halakhah, in the 
“civil” sense, remain open. 


The type of scholarly activity 
that has been conducted on a 
limited basis should be expanded 
and continued. There is the need 
for the publication of this research. . 
This publicity must be aimed at 
the Israeli and non-Israeli Jewish 
public in an effort to acquaint 
them with the desirability — and, 
even more, the utility — of this 
frame of reference. Such publicity 
will eventually result in greater un- 
derstanding and acceptance of the 
principles of Jewish law, a “by- 
product” that May be as important 
as the “product” itself. 
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Publication will serve as a means 
of-publicity, but it will also do 
more. It will enable Halakaha to 
stand in readiness for those judi- 
cial and legislative authorities ready 
to study or to use it. It will serve 
as an answer ‘to the criticism, often 
made even within the religious 
“camp” itself, that Jewish religious 
authorities have done nothing to 
meet the challenge of the legal 
needs of the modern state. 


Widespread preparation, publi- 
cation, and publicity may lead the 
reinstitution of resort to a din To- 
rah — a judicial halakhic decision 
on a non-ritual matter — in the 
business life and organization and 
_ relations within the Jewish commu- 
nity, outside of Israel as well. The 
values of Halakhah are pertinent 
wherever Jews are, and wherever a 
free: and organized Jewish commu- 
nal hfe exists. Modern legal systems 
in the Western world encourage the 
use Of extra-judicial arbitration for 
the settlement of disputes, and a din 
Torah can, through the arbitration 
statutes, be given the enforceability 
of a decree of the highest court of 
the land. Not every Jewish busi- 
nessman would be willing to incor- 
porate a din Torah provision into 
his business relations or contracts; 
those who did would get some 
greater part of the feeling of Torah 
as a way of life. Such increased 
presence of Torah in the lives of 
more people could lead to an in- 
creased awareness of the values 
that Torah has to offer in all 
spheres of life. 

Such a world-wide program may 
be even less realistic than that 
which Rabbi Kahana confines to Is- 
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rael. But the effort must start some- 
where, and present day political ex- 
igencies and social considerations 
may make it impossible for that 
place to be only the State of Israel, 
The first response to Rabbi Kaha- 
na’s “case” for Jewish civil law 
may be a _ request for further 
“pleading” of that “case” in non- 
Israeli free Jewish communities and 
in non-governmental _ institutions 
within Israel. 


Such efforts, too, may remedy 
the unfortunate aspect of Rabbi 
Kahana’s book which, driven by 
its own conciseness and brevity to 
a priori and unconvincing posi- 
tions, often serves to raise more 
problems than it solves. Merely 
to state that the halakhic “enact- 
ment” (takkanah) provides for legal 
development does not solve the 
question of the radical demands 
made on the Halakhah by modern 
society. Similarly, the imposition of 
enslavement for debt or capital 
punishment for minor property 
offenses can scarcely serve as an 
indictment of any of the legal sys- 
tems of the Western world. Finally, 
while the jubilee year may approx- 
imate a lease arrangement, it does 
not per se indicate that the Ha- 
lakhah is already capable of coping 
with such modern refinements as 
net leases, subordinate interests, 
trusteeships, or property syndica- 
tion investments. 

Perhaps these are some of the 
matters which Rabbi Kahana has 
promised us for the future by indi- 
cating that his present work is only 
the introduction to a fuller treat- 
ment. The public, both lay and 
specialist, eagerly awaits this larger 
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work which will more convincingly of Israel — a sort of return of the 
advance the cause of the accept- native son to its homeland. 
ance of the Halakhah in the State 
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One of the major problems facing Jewish thinkers an 
today is how to make Judaism, its doctrines, insights, 4 
and practices, relevant to.the modern man. On the uK 
one hand we face the prospect of appearing irrele- N 
vant and hence of no significance to contemporary da 
man; on the other hand, there is the equally unap- ie 
3 pealing alternative of such radical modification and 
| transvaluation of authentic Judaism, for the purpose en 
of appearing philosophically “up to date,” that we alt 
are no longer left with the genuine Jewish tradition ch 
and judgment. This is the problem our reviewer, 
Rabbi Howard I. Levine, analyzes on the basis of lo 
a recent work purporting to formulate a faith for (0 
contemporary man. Rabbi Levine, who teaches at ist 
Teachers Institute and Stern College for Women of fit 
Yeshiva University, is the author of “The Non- 
Observant Orthodox” in the Fall 1959 issue of TRA- to 
DITION. He has recently received his Ph.D. degree lo 
in Talmud from Yeshiva’s Bernard Revel Graduate 0 
School. th 
int 
an 
THE RELEVANCE OF JUDAISM an 
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in 
Religion today finds itself in a_ to a largely uncommitted member- 
paradoxical situation. On the one ship, very often even to callous and au 
hand, there is a marked revival ot cynical minds. It therefore has to ga 
interest in religion and increasing speak very much in the vernacular Tt 
institutional affiliation. On the other of modern man. © m 
hand, the inroads of secularism into This phenomenon has both ben- an 
religious life are rapidly becoming ficial and harmful aspects. On the in| 
more pronounced. The return to positive side, religion today strives 
religion is not without a price. to be more relevant to the total th 
Religion has to contend with sec- needs of contemporary man and is 
ularist threats not only from with- tends to broaden its scope and ac- fo 
out, but also from within. It has to tivity. However, this very often , 
prove the validity of its message leads to negative feature in re- 
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ligion: that of accommodating it- 
self too readily to outside pressures, 
with the consequent loss of its 
inner direction and substance. Re- 
ligion then becomes the servant of 
modern man instead of his guide 
and religious thought becomes sub- 
servient to modern secular concep- 
tions instead of their antidote. 
Needless to say, Jewish religion to- 
day is not exempt from this chal- 
lenge. 

‘ In face of the challenge of mod- 
ernism, there are, basically, three 
alternatives from which we may 
choose: 

|. To accept the modernist out- 
look as the basic point of view and 
to incorporate in it as much Jew- 
ish content and thought as can be 
fitted into this basic framework. 

2. The converse of this: that is, 
to accept the traditional Jewish out- 
look as the basic point of view and 
to incorporate within it as much of 
the modern outlook as can be fitted 
into this basic framework. 

3. To accept both the modernist 
and traditionalist positions as basic 
and, on points of conflict, to work 
out some ‘compromise solution 
through some stretching and pull- 
ing at both ends. 

The first: two alternatives are rel- 
atively clear-cut and need not en- 
gage Our attention for the present. 
The third alternative, however, is 
much more exciting and perilous 
and invélves one in many interest- 
ing and difficult problems. 

It is our purpose to investigate 
this third position specifically as it 
is exemplified by the book A Faith 
for Moderns,* by Dr. Robert Gor- 


dis who, in addition to his career 
in the active Conservative rab- 
binate, has broad academic exper- 
ience as professor of Bible at the 
Jewish Theological Seminary of 
America and adjunct professor of 
religion at Columbia University. 
This is a work that departs from 
current theological fashion in that 
it emphasizes the role of reason in 
religion. The author describes him- 
self as “one who believes that there 
is no necessary conflict between the 
heart and the mind, between faith 
and reason, between tradition and 
truth.” Prof. Gordis writes in an 
interesting style that engages the 
attention of the reader, and brings 
to his subject — which includes the 
entire range of fundamental reli- 
gious beliefs — a wide knowledege 
of Judaism and world religions, as 
well as a broad awareness of the 
various intellectual currents and 
disciplines that make 
Western cultural heritage. 
Despite the qualifications of its 
author and its avowed rational ap- 
proach, the book is in many re- 
spects unsatisfying and even disap- 
pointing. Perhaps its basic weak- 
ness is in the ambition of its scope. 
As the title A Faith of Moderns in- 
dictates, it does not purport to be 
merely a work on Judaism from the 
viewpoint of a committed believer. 
“Drawing upon the insights of Bib- 
lical and post-Bibilical religion but 
in no sectarian spirit, I have sought 
to set forth the basic elements of 
a religious view of life that will be 
tenable for modern men and wo- 
men, whatever their formal relli- 
gious affiliation, or even if they 


*A Faith for Moderns, by Robert Gordis, New York: Bloch Publishing Co., 1960. 
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have none” foreword). 
It is necessary that we first ex- 
amine the fundamental premise that 
there is such a collective entity as 
“religious tradition” from which 
source all can draw in common and 
each individual should apply speci- 
fically in the observance of his own 
formal, institutional mode of reli- 
gious behavior. It is doubtful that 
_ there is such a collective tradition 
for the advocates of particular 
faiths. While we speak of a Judeo- 
Christian heritage, is it not true 
that this heritage does not exist in 
any specific sense for the adherents 
of any individual religious denomi- 
ation? The believing Jew qua believ- 
ing Jew is heir only to the Jewish 
tradition and heritage, and not to 
the Judeo-Christian heritage. The 
believing Christian, as such, is heir 
to thei Judaic portion of the Chris- 
tian heritage in a substantially dif- 
ferent sense from the Jew, for 
whom the 613 commandments are 
its most basic element. Thus, there 
is no common Judeo-Christian heri- 
tage either for the believing Jew or 
the believing Christian. This term 
would most appropriately be used 
by people in Western civilization 
who reject the specific, binding con- 
tent of either faith but accept cer- 
tain common elements of both as 
the basic moral and spiritual prin- 
ciples of Western man. The very 
fact that it is acknowledged as an 
essential component of Western 
civilization establishes its disem- 
bodiment from any specific forms 
of institutional religion. By the 
same token we are heirs to Greek 
civilization only to the extent that 
Greek civilization is for us dis- 
embodied from any of its original 
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specific forms and has been ass. 
milated into the fabric of Westem 
civilization. 

There is further objection to Dr. 
Gordis’ appeal to the authority of 
a common religious “tradition.” He 
does not hesitate to include in this 
category even primitive religions: 
“Hence one of the most enduring 
beliefs in religion linking the most 
primitive and the most advanced 
forms and finding expression in 
countless forms and rites, is the all 
but universal conviction that death 
does not end all for men” (p. 157). 

Gordis’ idea that all of “religion” 
is linked together in some positive 
sense runs counter the entire view- 
point of Judaism which is utterly 
opposed to all idolatrous beliefs, 
forms, and rites, and divorces it- 
self completely from ail associa- 
tions with pagan religion. It is im- 
possible to speak of a link between 
truth and falsehood unless it be 
a false link. Although both astrolo- 
gy and astronomy study the stars, it 
would be foolish to attempt to link 
the conceptions and laws of modern 
astronomy to the notions .and super- 
stitions of primitive astrology. Even 
less so do the believers in mono- 
theism share anything, in a religious 
sense, with the believers in poly- 
theism. Monotheism is no more 
closely akin with polytheism than 
it is with atheism. 

Even a thinker as remote from 
formal religion as John Dewey was 
quick to detect the fallacy in this 
approach. “What boots it to accept, 
in defense of the universality of re- 
ligion, a definition that applies 


equally to the most savage and de- 


graded beliefs and practices that 
have related to unseen powers and 
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‘o noble ideas of a religion having 
the greatest share of moral con- 
rent?” (A Common Faith — Chap. 
1), But this is exactly what Dr. 
Gordis does when he writes: “We 
should like to define religion as 
man’s sense Of relationship to the 
world and the forms, both indi- 
vidual and collective, for expressing 
this relationship. The implications 
of this definition are of crucial im- 
portance. Our formulation is broad 
enough to embrace all forms of re- 
ligious expression and organization, 
including religions that do not 
maintain the belief in a Supreme 
Being of God, such as Buddhism” 
(p. 58). 

This serves to illustrate the 
book's basic premise which, we be- 
lieve, is equally unacceptable to 
both religionist and modernist. 

In addition to (or perhaps be- 
cause of) the weakness of the basic 
general approach, there is much in 
Dr. Gordis’ treatment of specific 
theological themes that does not- 
stand up to careful scrutiny by 
either the standards of authentic 
Jewish thought.or those of critical 
modern thinking. While seeking to 
satisfy both, he often succeeds in 
satisfying neither. Space does not 
permit consideration of more than 
three of these topics: Revelation 
(Chapter 9), Ritual (Chapter16), 
and Prayer (Chapter 15). 


REVELATION 


The crux of Dr. Gordis’ view on 
revelation is the rejection of a “stat- 
ic” notion of literal revelation in fa- 
vor of a “dynamic” view of this 
process in which man is an active 
partner, adding to its message, 
Meaning, and relevance to modern 


_ never 
What they grasp will be approach- 


life. Thus: “Revelation is not im- 
pugned by viewing it as another as- 
pect of this eternal partnership be- 
tween God and man. In this ‘cosmic 
symbiosis, God depends upon man 
as truly as man depends upon God” 
(p. 150). Or: “Men will always be 
having the revelation of God, but ~ 
the complete revelation: 


ing the divine ‘infinity,’ but never 
quite reaching its fulness. Hence, 
the content of revelation vouch- 
safed to man constitutes a growing 
and evolving body of  nsights, 
ideals, and imperatives” (p. 151). 

Now Dr. Gordis is not merely 
granting the subjective reactions to 
an objective revelation and the con- 
comitant growth of interpretations 
of this body of revelation. For 
him, the very content of revelation 
is inherently imperfect: “The Di- 
vine factor in the Scriptures is in- 
termingled with fallible and imper- 
fect elements that reflect the hu- 
man aspect” (p. 152). “Besides, the . 
modern spirit finds elements in the 
tradition that it cannot accept as 
the will of God. The command 
‘Thou shalt not suffer a witch to 
live’ (Ex. 22:17), the injunction to 
exterminate the Canaanites, or the 
tale told of the prophet of Elisha‘s 
curse which killed forty-two chil- 
dren who taunted him (II Kings 
2:23-24), passages such as these 
affront men’s ethical consciousness 
..» (p. 147). Dr. Gordis seems to 
identify himself in this matter with 
the modern critical spirit. 

He also seems to deny the di- 
vine character of some of the bib- 
lical ritual commandments, though 
no moral question is involved: “It 
is well known that the Five Books 
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of Moses contain a considerable 
amount of ritual:commands by the 
side of ethical teaching and social 
legislation. Modern men, even if 
they are disposed to obey the ritual, 
do not regard the command ‘Thou 
shalt not seethe a kid in its mother’s 
milk’ as being of equal importance 
with “Thou shalt not murder.’ One 
may discern the will of God in the 
latter prohibiton; it is more diffi- 
cult to regard the former in this 
light” (p. 148). 

Notwithstanding the veiled lan- 
guage, Dr. Gordis is, in effect, 
rejecting the divine character of 
the prohibition of meat and milk 
and sees in it an inauthentic Revela- 
tion. The range of his entire dis- 
cussion warrants this conclusion. 
Thus, he writes in the preceding 
paragraph: “If Scripture is a trans- 
script of God's word, everything in 
it must be of equal importance. 
Maimoindes was thoroughly con- 
sistent in insisting that the geneol- 
ogies of Esau in Genesis are equally 
sacred with the Ten Command- 
ments of The Golden Rule (sic). 
Few of our contemporaries could 
subscribe to such a position today.” 

Nowhere in the discussion does 
Dr. Gordis refute these contentions. 
Though not proclaiming this clearly 
in his own name, he definitely 
identifies himself with the “modern 
spirit” and majority position of 
“our contemporaries” in rejecting 
the total authentic revelation of 
Scriptures. 

So much for the record. Now let 
us examine the argument. The 
reasoning is fallacious. Equal au- 
thenticity of revelation for the va- 
rious components of Scripture is 
equated with the equal importance 
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of these components. Since we do 
not accept the various command. 
ments as being equally important. 
it follows, according the author, 
that they are not equally authentic 
in expressing the will of God. 

In truth, however, we have here 
a false premise leading to a false 
conclusion. No Jewish authority 
maintains that all commandments 
are equally important. Obviously 
when two commandments conflict 
one must temporarily give way to 
the other. Thus, Jewish Law or- 
dains that the saving of human life 
(“Thou shalt, not kill”) takes 
precedence over all the other mitz. 
vot, save for the violation of the 
three cardinal sins. It does not fol- 
low that because God commanded 
us “Thou shalt not kill,” and this 
commandment takes precedence 
over “Thou shalt not seethe a kid 
in its mother’s milk,” that God did 
not issue the latter commandment. 

To use a human analogy, it 
would be foolish to maintain that 
because a father commanded his 
son “do not steal,” which is un- 
equal in ethical importance with the 
command “close the door,” that he 
could not issue the latter command. 
Equal authenticity does not mean 
equal importance, and unequal im- 
portance does not mean unequal 
authenticity. 
_ Aside from the invalidity of the 
argument, the concluding proposi- 
tion is inherently meaningless. The 
substance of Dr. Gordis’ position is 
that we can only accept the authen- 
ticity of revelation and its authority 
for teachings that we know to be 
true and valid from sources other 
than revelation, such as human rea- 
son and conscience. The obvious 
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question presents itself: why then 
bother with the concept of revela- 
tion at all if it has no authority in 
its own right and has no real con- 
tent of its own? Revelation, in this 
sense, is nothing but a tautology. 
The author’s expression of belief 
in it is little more than lip service 
- to traditional religion and its sen- 
sibilities: Logically, it signifies 
naught. 
RITUAL 


Ethics 1s viewed by Dr. Gordis 
as being the core of religion; ritual 
is of secondary importance. As sup- 
port for this position, the argument 
is adduced that the Ten Command- 
ments which are the “noblest ex- 
pression of religion” are primarily 
ethical. The author derives from 
this fact nothing less than a math- 
ematical formhula: “Quantitatively 
viewed, therefore, Biblical religion 
emphasized ethical practice as 
against ritual and belief in the ratio 
of six to three to one” (p. 278). 

This is fallacious logic. “The 
noblest expression of biblical reli- 
gion” in the premise is transformed 
into “biblical religion,” without ahy 
qualification, in the conclusion. The 
noblest expression of biblical reli- 
gion is not equivalent to biblical 
religion in its totality, for the 
“noblest expression” is ‘not neces- 
sarily the most representative ex- 
pression or the truest sample selec- 
tion of biblical religion. In fact, the 
very qualification “noblest” indi- 
cates that that group is a select 
group and not a fair sample of the 
whole. If one were to say that the 
Bill of Rights is the noblest ex- 
pression of, American constitutional 
law it would not follow that we may 


derive an accurate knowledge of 
the content of the entire Constitu- 
tion on the basis of our knowledge 
of the Bill of Rights. As a matter of 
fact, the Bill of Rights was later 
appended to the Constitution pre- 
cisely because the body of the Con- 
stitution did not clearly embody 
its basic principles. 

Moreover, in the case of biblical 
religion, it is demonstrably untrue 
that the proportion of ethical com- 
mandments aS against ritual com- 
mandments is two to one. Even a ~ 
cursory examination of the 613 
commandments belies this notion. 
Of the thirty-six serious infractions 
of the law, listed at the beginning 
of Mishnah Keritot, for which the 
punishment is excision, well over 
half are clearly of a ritual charac- 
ter. 

Aside from the logical and fac- 
tual criticism of these particular 
statements, it must be emphasized 
that the singling out of the Ten 
Commandmens from the Bible 
runs counter to Jewish tradition. 


The Talmud (Berakhot 12a) 
teaches: “Rab Judah said in the 
name of Samuel: Outside the 


Temple also people wanted to do 
the same [recite the Ten Com- 
mandments before the Shema] but 
they were stopped on account of 
the insinuations of the minim (dis- 
believers, sectaries)."’ Rashi a./. ex- 
plains: “Lest they tell the ignorant 
that the rest of the Torah is not 
true. This is evidenced by the fact 
that they do not recite aught but 
that which the Holy One blessed 
be He proclaimed and they heard 
from His mouth at Sinai.” 

The Talmud’s warning was not 
in vain. Dr. Gordis is led by his 
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process of reasoning, beginning 
with the primacy of the Ten Com- 


mandments, to a very dangerous 


conclusion indeed: “It follows that 
in the hierarchy of values, ethical 
conduct rates higher even than the 
Sabbath, the most exalted and 
fundamental of Jewish rituals... . 
Ritual is a means to an end... It 
is therefore clear that in traditional 
religion, ritual is less important 
than ethics” (p. 278). 

Does it not follow that a person 
may violate the Sabbath in order 
to do a favor for a friend? The 
author does not distinguish between 
rituals of one sort or another, or 
between ethical conduct of one sort 
or another. His sole distinction is 
between ritual (of any sort) and 
ethical conduct (of any sort), 
hence implying that even any sort 
of ethical conduct warrants the 
‘violation of any ritual, even the 
Sabbat&@! This contradicts the un- 
equivocal decision of the Halakhah 
that the Sabbath may never be de- 
‘secrated, save for matters of life 
or death. 

Furthermore, the author’s di- 
chotomy between ritual and ethics 
is not authentically Jewish. The 
Talmud makes two kinds of dis- 
tinctions: a) sins between man and 
man and sins between man and 
God (Mishnah Yoma Ch. 8),- and 
b) mitzvot that are rational (mish- 
patim) and mitzvot that are not ap- 
parently rational (chukkim) and 
whose authority derives only from 
Revelation (Yoma 67b). 

Neither of these two classifica- 
tions corresponds with the distinc- 
tion between ritual and ethics as 
expounded by Dr. Gordis, for nei- 
ther distinction posits the primacy 
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of one category over the other. 
The first distinction is mentioned 
by the Mishnah connection 
with the repentance on Yom Kip. 
pur and only states that sins be. 
tween man and man cannot be for- 
given by repentance to God alone 
since the wrong-doing involved a 
sin against man too. It does not 
imply, as Dr. Gordis seems to 
think, “that infractions of - the 
ethical law are more severe than 
violations of ritual law.” 

The second distinction is made by 
the Talmud with the intention of 
emphasizing that ritual law is no 
less important than rational law, in 
view of the fact that both are ex- 
pressed in the same verse: “Do 
my judgments and keep my enact- 
ments” (Lev. 18:4). In this classi- 
fication there is no excluded middle. 
Only a handful of commandments 
are here designated by the Talmud 
as ritual laws. A similar number are 
designated as judgments or rational 
law. These include the prohibitions 
of idolatry and blasphemy which 
for Dr. Gordis are rituals. 

Here lies the crux of the matter. 
Authentic rabbinic tradition does 
not recognize these as ritual laws 
inasmuch as they define an ethical 
relationship between man and God. 
As Bachya ibn Pakuda emphasizes 
in his Chovot ha-Levavot, our basic 
relationship to .God is an ethical 
one based on the divine-human 
principle of gratitude. To view our 
relationship to God as purely ritual 
and divorced from the principles 
of ethical obligation does violence 
to biblical as well as rabbinic Juda- 
ism — the fact of the exodus from 
Egypt is invoked often as a remind- 
er of our ethical obligation to ful- 
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fll the mitzvot of the Almighty 
(See Lev. 22:33 and Sifra a.l.). 
Moreover, as Saadia Gaon points 
out, the rational commandments in- 
clude a goodly number of the mitz- 
vot and even the revelational laws 
contain rational elements. 

Judah Halevi gives us the correct 
evaluation of the relationship that 
exists between .he ritual and the 
rational commandments when he 
describes the rational command- 
ments as the lower rung on the lad- 
der of perfection and the ritual 
commandments as the higher rung 
and embodying more of the divine 
dlement, the Jnyan Elohi. The for- 
mer are more necessary because 
they are indispensable in every 
human society, but the latter bring 
man closer to the fountainhead of 
divinity and are more distinctively 
of a Jewish religious character. 
“For the divine law cannot become 
complete till the social and rational 
laws are perfected” (Kuzari 2:8. 
See TrapiTIon [Vol. II No. 1] 
p. 14), 

The downgrading of ritual by 
Dr. Gordis seems to be motivated 
by the following consideration. If 
it can be established that ethics is 
the core of religion, then it fol- 
lows that all religions are variations 
on the same basic theme, glaring 
differences in theology and ritual 
practices being pushed into the 
background and periphery. Hence 
it is possible to speak of “A Faith 
for Moderns” that can appeal to 
all. It is also possible to reduce the 
bulk of religious practices to ex- 
pressions of ethical teachings, 
ritual becoming the vehicle of 
ethics. Thus Dr. Gordis concludes 
after illustrating the ethical import 


of a number of Jewish rituals: “A 
parallel roster of religious and 
ethical teachings can be drawn up 
for each of the other great reli- 
gions” (p. 281). 

This construction, however, ig- 
nores the heart of religious experi- 
ence and the real content of most 
religions. There is, on the one 
hand, much of the mystical element 
that is central to religion. The 
Christian religion, for example, . 
even emphasizes the mystical ele- 
ment in faith to a significantly 
greater degree than does Judaism. 
On the other hand, there is no com- 
pelling reason for limiting respon- 
sibility for ethical conduct to the 
province of organized religion. 
Ethical standards derived from any 
source, even a purely humanistic 
one, are necessary for the survival 
of society and are therefore to be 
encouraged. Judaism teaches this 
lesson when it reduces the religious 
obligations of the sons of Noah to 
commandments that are primarily 
ethical. Consequently, Dr. Gordis’ 
position on the relation of ethics to 
ritual is umacceptable both from 
the viewpoint of traditional Juda- 
ism and that of modern thought. 


PRAYER 


Lastly we turn to the subject of 
prayer. The crucial problem in 
this chapter is the efficacy of pray- 
er. Interestingly enough, the auth- 
or’s conclusion in favor of this 
belief is not based on traditional 
Jewish doctrine or Scriptural auth- 
ority but on the fact of its popular 
acceptance: “Through the ages the 
experience of millions of men and 
women has been strong in echoing 
the Psalmist’s conviction: ‘The 
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Lord has heard my petition; the 
Lord accepteth my prayer (Ps. 
6:10)” (pp. 248-9). 

In the above quotation § the 
author combines Scriptural teach- 
ing with folk belief. Further in 
the discussion, however, mass ac- 
ceptance emerges as the decisive 
factor for the author in attaining 
his conviction that prayers are 
answered: “Are such prayers [i.e. 
for healing] answered? Here we 
can only fall back upon the testi- 
mony of untold thousands of men 
and women in every walk of life 
who testify to the healing power 
of prayer... Are all the countless 
instances in which prayers for 
health were followed by healing 
merely cases of coincidence at best, 
or instances of self-deception at 
worst? Somehow the answer is too 
pat to be convincing. That prayers 
are efficacious has been the inner- 
most conviction of men in every 
religion, on every level of culture 
and intelligence” (p. 253). 

Popular opinion, for Dr. Gordis, 
assumes the role of an authority 
of the highest order. In another 
context, while discussing the equal- 
ly difficult theological question of 
immortality, Dr. Gordis again in- 
vokes the authority of folk belief 
- as the final arbiter. 

“It has been suggested by some 
scholars, though denied by others, 
that foreign influences, like that 
of Persian Mazdaism, played their 
part in the emergence of this doc- 
trine of the after-life in Judaism 
and Christianity. Be that as it may, 
it is clear that it responded to the 
deepest aspirations of the reople 
and therefore became basic. Tradi- 
tional religion now sought warrant 
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for the faith in the here-after by 
homiletical interpretations . . by 
the real authority of the doctrine 
derived from passionately felt inner 
needs of men” (p. 231. Italics 
mine). 

In this. scheme, theology is the 
handmaiden of mass opinion and 
wishes. It 1s Our contention that 
neither: science nor classical Jewish 
religion can accept such a criterion 
as valid for determining truth. The 
voice of the majority is at most 
(but not always) a legitimate 
means of deciding matters of gov- 
ernment. It is not, or at least should 
not be, a way of deciding truth in 
matters of religion, philosophy, or 
science. 

The author, seeming to sense the 
inadequacy of this argument, pro- 
ceeds to buttress his position on the 
efficacy of prayer by a further ar- 
gument of a more rational sort. 
Unfortunately, when he goes on 
to offer “a _ scientifically tenable 
theory,” he jumps from the frying 
pan into the fire: “Moreover, the 
effect of prayer on illness, in view 
of the changed spirit of the scientif- 
ic temper today, need no longer be 
airily dismissed as an illusion. We 
should like to suggest that several 
insights afforded by contemporary 
medicine and psychology may sup- 
ply the basis for a scientifically ten- 
able theory as to the process by 
which prayers for the ill are an- 
swered . . . When the patient knows 
that others are praying for him. 
that they crave his health and well- 
being, his own desire to get well 
is fortified and his recovery is 
speeded” (pp. 253-4). He then pro- 
ceeds to argue on the basis of the 
experiments of J. B. Rhine in extra- 
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sensory perception “that a prayer 
for the ill, even when the sufferer 
is unaware of it, may prove effec- 
tive,” by impinging upon the sub- 
conscious of the patient. 

All of this is of an extremely 
dubious scientific character. It is 
a straining of credulity to believe 
that a germ-disease is cured by will 
power gained through extra-sensory 
perception. But, were we even to 
accept this “scientific explanation,” 
it would prove nothing as far as a 
religious belief in prayer is con- 
cerned. It would apply as well to a 
witch doctor incanting before an 
idol for the cure of a tribesman 
and claiming curative powers for 
himself. Religious belief in the effi- 
cacy of prayer is based solely on 
the belief in God as our Healer. 
The argument from psychology, if 
anything, would tend to weaken 
the traditional Jewish belief in 
prayer. 

Apparently Dr. Gordis is not too 
sure Of his ground, for in the lat- 
ter half of the chapter he refuses 
to take any definite position: “To 
sum up, we may be.. . either min- 
imalists Or maximalists in our view 
of the efficacy of prayer. We may 
feel that the value of prayers of 
petition is purely psychological, 
bringing relief to the prayer in his 
distress, Or we may believe that 
prayers impinge directly upon re- 
ality and can change the shape of 
things to come. Whatever our view, 
however, it is the teaching of clas- 
sic religion that God's will is para- 
mount and that He needs no in- 
struction from us as to our needs 
and desires” (p. 257). 

This is as good an argument 
against the efficacy of prayer as 


one could hope to find. It is diffi- 
cult to comprehend, though, how 
this statement summarizes the pre- 
ceding lengthy argument for the 
efficacy of prayer. 


CONCLUDING 
METHODOLOGICAL NOTE 


May we in turn summarize our 
evaluation? We may be maximalist 
or minimalist in our approach to 
Jewish tradition. We may believe 
that our commitment to Judaism 
should be based exclusively on the 
transmitted tradition, or we may 
believe that it should be tempered 
by considerations based on human 
reason and a modern outlook. 
Whatever our view, however, this 
book will offer little to satisfy the 
needs and desires of its readers. To 
neither group does it offer a clearly 
formulated set of guiding princi- 
ples. It is very difficult, for ex- 
ample, to ascertain to what degree 
Dr. Gordis agrees with the Thirteen 
Principles of Faith drawn up by 
Maimonides, and where he differs. 

Finally, Dr. Gordis does not 
make it clear to the reader whether 
revelation is primarily a divine act 
or a human process of discovery. 
whether ritual plays an absolute 
role in religion or a conditional and 
conditioned role, whether prayer is 
an objective action directed to God 
or a subjective act directed to one’s 
self. It is not enough to promise 
that the truth of religion lies some- 
where in the tension between the 
poles of the divine and the human, 
without the clear delimitation of 
this area. It is not enough to say 
that man is a partner to God in the 
of creation, without an explicit de- 
finition ofthe nature of this part- 


141 


TRADITION: A Journal of Orthodox Thought 


nership. For Dr. Gordis everything 
is in a state of becoming, nothing 
simply is. 

This is not a sound method- 
ological approach. As Gillespie 
writes in his book The Edge of Ob- 
jectivity, p. 341 “. . . science de- 
rives rather from the contemplation 
of being in the light of reason, than 
of becoming in the light of process 
... It posits the existence of specif- 
ic entities which may serve as the 
terms of analysis. But in becoming 


everything blends into everything, 
and nothing may ever be defined.” 

This same truth might very well 
be applied to Jewish theology. Juda- 
ism as a clearly defined way of life 
deserves a clearly defined set of 
basic theological principles. Hap- 
pily, the Halakhah provides us with 
such a precise framework. This 
book would have been immeasur- 
ably better had it been based on 
this foundation stone of Jewish 


thinking as well as of Jewish living. 
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BOOK REVIEWS 


Science Ponders Religion, edited by HARLOW SHAPLEY (New 
York: Appleton Century Crofts, 1960). 


Reviewed bv Moses L. Isaacs 


After many years of dormancy, 
the subject of Science vs. Religion 
seems once again to have become 
popular. Among the pieces of evi- 
dence is a movie on the famous 
Scopes trial of the Twenties, and, 
what is perhaps even more signifi- 
cant, a re-publication of the monu- 
mental History of the Warfare of 
Science with Theology, by Andrew 
D. White, a well-known practicing 
atheist of the last century. The 
book reviewed here, Science Pon- 
ders Religion, edited by Harlow 
Shapley, is another straw in the 
wind, and undoubtedly is the fore- 
runner of more to come. 

This book is a series of eighteen 
essays by members of a group of 
scientists who met on Star Island, 
off the New England coast, to do 
necessary creative pondering. The 
authors are, for the most part, past 
Or present university professors in 
the fields of biology, physics, as- 
tronomy, geology, and mathe- 
matics. 


Except for one chapter which we 
shall mention later, religion, as 
readers Of TRADITION know it, does 
not fare very well. The first chapter 
called “Stars, Ethics and Survival” 
by Shapley might better have been 
titled, “Cutting Man Down. to 
Proper Size.” Equipped with ap- 
parently nothing more than a sharp- 
ened pencil and a pad of paper, he 
calculates that there must be in 
space, conservatively speaking, of 
course, at least -ten billion planets 
which have the samé conditions for 
life as our earth. With such a high 
probability, it is easy for him to 
jump to life on other planets as a 
certainty. All of this leads to the 
conclusion stated in the preface of 
the book: “The anthropomorphic 
one-planet Deity now has little 
appeal.” 

All that Shapley needs to start 
the course of evolution, not only of 
animals and plants, but of matter it- 
self, is hydrogen, plenty of it; and 
with time — plenty of it, too — 
he sees as inevitable all that we now 
have, even up to man with all of 
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his complexities. 

With this start, we can see that 
man, in the phraseology of one of 
the authors, is not “a little lower 


than the angels, but just a little. 


higher than the apes.” Most of the 
authors are not saddened or de- 
pressed by this conclusion. They 
think of a religion completely dom- 
inated by science, which would be 
based on something like the follow- 
ing reasoning: I, Man, am the high- 
est product of Evolution and on the 
basis of noblesse oblige it behooves 
me to conduct myself in an ethical 
fashion. This ethical conduct turns 
out to be indistinguishable from 
the conduct taught by religion, but 
would come from an unemotional 
scientific consideration of the prob- 
lem, with man’s responsibility atop 
the evolutionary pile ever in mind. 
There are other suggestions for this 
new “religion” such as a “ritual” 
based on great works of music and 
art. Another point of view is also 
expressed: “some liberal denomina- 
tions could save themselves by con- 
forming wholeheartedly to science.”’ 
The authors grant that science is 
constantly changing, but then reli- 
gion should be flexible or agile 
enough to keep pace. 

In the fifth chapter, entitled 
“Notes on the Religious Orientation 
of Scientists,” by Gerald Holton of 
Harvard, there is a classification of 
present-day scientists six 
groups. This reviewer looked in 
vain for a group into which he 
could put himself and other Ortho- 
dox Jewish scientists, namely 
among those who see science as 
dealing only with relative truth, and 
who therefore consider that science 


- cannot be a yardstick of religious 
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faith. Such a scientist can use a 
theory as well as any other scientist, 
and, as a matter of fact, can change 
it or discard it more easily than one 
to whom Science is a sort of reli- 
gion. No such classification is given, 
so that I am afraid that if Professor 
Holton were to classify us we would 
be dumped into Group IV. Says he: 

“A fourth group is also not large. 
It contains those who are devoted 
members of an explicitly funda- 
mentalist sect or other religious 
group. with doctrinal positions in 
matters-which most scientists would 
regard as questions of scientific fact; 
yet they can attain in their scientific 
work complete autonomy. From the 
outside it is neither proper nor 
simple to explain this compartment- 
alization of mind, and one is 
tempted to compare it with the con- 
tradiction beween. Sunday profes- 
sion and weekly behavior of many 
a churchgoing businessman.” “Us” 
poor hypocrites do not even excite 
his pity. | 

Judging from the unanimity of 
the basic thinking of the writers, 
the Star Island conferences must 
have been love feasts from the 
start or perhaps there were power- 
ful persuaders to bring about such 
homogenized uniformity of ap- 
proach. Parenthetically, I should 
say, there were one or two chapters 
where the point of view was so ob- 
scured by verbiage that I might be 
doing the authors an injustice by 
lumping them with others. In addi- 
tion there are two chapters that are 
different enough to merit closer at- 
tention. 

The first of these for us to con- 
sider is called “Science, Faith, and 
Human Nature” by C. Judson Her- 
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rick, a zoologist, an Emeritus of the 
University of Chicago. While not in 
disagreement with the notion that 
~viridical” knowledge takes prec- 
edence over religious belief, he 
shows caution in defining the 
boundaries of science. He feels that 
“nature as envisioned by science 
may be only a small fraction of that 
which is.” “Even if this possibility 
is recognized,” he adds, “I grani 
that it remains true that the un- 
knowable is none of the naturalist’s 
business.” He shows the important 
part that faith, not often recognized 
or admitted, plays in the working 
and thinking of sciencé. All in all, 
Herrick, whose ¢hapter is the last 
in the book, is a cautious as Shap- 
ley, the author of the first chapter, 
is rashly dogmatic. 

The one chapter that runs de- 
finitely counter to the trend of the 
book is called “Faith and the 
Teaching -of Science” by E. C. 
Kemble, a physiologist of Harvard. 
From the old-fashioned religious 
standpoint this presentation is gen- 
erally acceptable. This is fortunate, 
for it removes the suspicion that we 
are claiming that everybody is out 
of step but us. Referring to his 
teaching of elementary science to 
students, he says, “I make clear to 
them’ my own belief in the value 
of religious faith for those who can 
achieve it. In addition, it means 


that I make an effort to protect 
students from too easy an accept- 
ance of the conclusion that belief 


in God is incompatible with the 
facts of modern science and that 
religious interpretation of life is no 
longer intellectually respectable.” 
He then lists the familiar claims of 
the materialist: that impersonal 
laws govern biology, that mind is 
explicable wholly on the basis of 
nonliving forces, that God is needed 
neither as Creator nor as Maintain- 
er of the universe, etc. In reference 
to these he says, “Many scientists 
believe or half believe these propo- 
sitions. To me they stand as an un- 
proved and dubious extrapolation 
of the legitimate conclusions of 
science.” Further on he writes, “I 
remain skeptical of the possibility 
of explaining mind in terms of mat- 
ter, or energy, Or any purely phys- 
ical conceptions. The faith of the 
materialistic biologist that he will 
ultimately succeed in understanding 
man as a physicochemical system, 
and nothing but a physicochem- 
ical system, is understandable as 
a professional bias, but to me the 
case is not yet proved.’ 

The reviewer's job is not com- 
plete until he gives an opinion as to 
the value of a book in one’s library. 
The purchase of this book is not 
recommended. It does not say any- 
thing that was not said*over and 
over again in the Twenties when 
the controversy last raged. Even to 
the foot-loose scientist who, might 
like to try some new faith, it gives 
no solid ground on which to stand. 
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Ramban, His Life and Teachings, by Rabbi CHARLEs B. Cuavey 
(New York: Philip Feldheim, Inc., 1960). 


Reviewed by 
Abraham N. AvRutick 


There is an amazing dearth of 
material in English on Ramban 
(Rabbi Moses ben Nachman, or 
Nachmanides). The known sources 
are the articles in the Jewish Ency- 
clopedia and the Universal Jewish 
Encyclopedia, the essay by Solomon 
Schechter in his Studies in Judaism, 
and an article by Mayer Waxman 
published in a recent issue of Or- 
thodox Jewish Life. All other refer- 
ences regarding Ramban are scat- 
tered in the standard histories of 
the Jewish people and literature. 
(Not too much more may be found 
even in Hebrew). 

Rabbi Charles Chavel should, 
therefore, be commended for pre- 
senting to the English-speaking 
world a book exclusively devoted 
to Ramban, His Life and Teach- 
ings. True, more emphasis is placed 
on the teachings of the Ramban 
than on his life. But more can be 
learned aSout the personality of an 
intellectual and _ spiritual giant 
through his works and thoughts 
than through a recitation of bio- 
graphical details. 

The book is divided into two 
parts. The first,-on the life of Ram- 
ban, delineates for us the role Ram- 
ban played in quieting the storm 


' that broke out between the Mai- 


munists and anti-Maimunists, his 
historic disputation with the apos- 
tate Pablo Christiani, his exile, and 
his final years in the Holy Land. 
Part two deals with Ramban the 
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teacher. Here we are introduced to 
the master’s views on Creation, 
Man, The Patriarchs, The Coming 
Redemption, etc. 

It would not be in character with 
the humility of Ramban to speak 
of his works as a philosophical sys- 
tem. The Ramban was too appalled 
at the arrogance of the philosophers 
to consider himself one of them. He 
could not comprehend the presump- 
tuous air of those who speak with 
such final authority on so many 
matters “when they do not even 
know the structure of their own 
bodies completely, to say nothing 
of their souls.” One may, however, 
speak of Ramban’s outlook. 


For a thorough insight into Ram- 
ban’s Jewish views one must study 
his Commentary on the Torah. (Of 
the sixty statements quoted from 
Ramban by Rabbi Chavel, forty- 
four are from this commentary.) It 
was his last work, and in a sense 
his chef-d’oeurve. Here he brought 
into play his peculiar genius and his 
warm and tender disposition. Here 
we are introduced, though hesitant- 
ly, to kabbalistic interpretations, 
thus opening new paths in the par- 
des of the Torah. 


Two subjects touched in_ this 
volume are of current interest. 
Should secular education be encour- 
aged? (This is the “great debate” 
at many Yeshivot today.) If the 
conditions of the times demand it. 
asserts Ramban, secular knowl- 
edge should not be denied to the 
students. Many Jews must puruse 
it to earn a livlihood (p. 37); others 
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to understand deeper God’s ways 
(pp. 70 and 111); still others for 
the purposes of da -mah she'tashiv 
(p. 71). Ramban warns, however, 
that the attainment of wisdom need 
not necessarily come by way of 
Athens. The “beauty of the tents 
of Japheth” is one of language and 
art, but not of absolute truths 
(p. 68). True wisdom can only be 
found in the Torah (p. 82). 

» Was the establishment of the 
State of Israel a miracle? Rambar 
would answer with an unequivocal 
Yes. To Ramban, the history of 
Jewish existence is one long series 
of nissim mefursamim and nissim 
nistarim — miracles visible and in- 
visible (p. 85). 

Rabbi Chavel has paid careful 
attention to Ramban’s scholarly 
works, his homiletical and exegetic 
writings, his poems, and his ethical 
epistles. The result, however, is not 
a sweeping history of the man and 
his times, but rather an intimate 
discussion of a teacher, his ideas, 
sentiments, and thoughts. What is 


covered in the one hundred and 
twenty-eight pages of the book does 
leave the reader with a sense of 
the greatness of Ramban. It also 
leaves the reader with a desire to 
know more about him. To what 
extent did he practice medicine? 
Was he the head of a Yeshivah? 
What about Jewish life in Aragon? 
What were the political and econ- 
omic conditions of his days? Such 
cuestions Rabbi Chavel has left for 
future biographers. 

It is altogether fitting that Rabbi 
Chavel should be the first to present 
a study of Ramban. He is a devoted 
student of the Ramban, having wat- 
ten much about this “great giant 
of Spanish Jewry.” Recently the 
Mosad Harav Kook published his 
two-volume edition of his Perush 
ha-Ramban Al ha-Torah with refer- 
ences and explanatory notes baséd 
on manuscripts and early printings. 

Ramban, His Life and Teachings 
is a scholarly work written with 
warmth and love, and is a worthy 
contribution to current Judaica. 


Guide to Jewish History Under Nazi Impact, by JAcoB ROBIN- 
SON and PHILIP FRIEDMAN (Jerusalem: Yad Washem Martyrs’ 
and Heroes’ Memorial Authority; New York: YIVO Institute 


for Research, 1960). 


Reviewed bv Jacob I. Dienstag 


This is not merely a bibliography 
in which close to 4,000 entries in 
24 languages on the churban are 
carefully and systematically classi- 
fied. The purpose of the work is 
to guide students of the plight 
the Jews under Nazi rule from a 


historical perspective, beyond that 
of the direct role of the Nazis in 
the Jewish tragedy. 

The reader is introduced to the 
general works on the Third Reich, 
totalitarianism, and Nazism “be- 
cause they give an extensive _ac- 
count of the Jewish tragedy within 
their more general narratives or be- 
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cause they give a more profound 
reflection than is usual to those phe- 
nomena which more directly re- 
lated to the Catastrophe” (p. 10). 

The historiosophical considera- 
ation of the Jewish Catastrophe and 
its background are carefully ana- 
lyzed. These interpretations are di- 
vided into two sections: a) by Jew- 
ish writers, some of whom discuss 
the philosophy of Jewish history 
and its course under the impact of 
the Catastrophe; also a re-evalua- 
tion of the so-called success of Jew- 
ish Emancipation; b) by German 
writers, who considered the many 
complex factors which comprise 
the German _ responsibility for 


World War II and German atti- 


tudes at the close of the War. 

An interesting chapter is en- 
titled “Historical ‘Analogies.’ ” 
Therein the reader will find impor- 
tant material by authors who sought 
historical analogies to the Nazi 
period. The antecedents in Jewish 
history which are chronicled and 
interpreted in this bibliography pro- 
vide the student with the possibility 
of studying Jewish martyrology 
from a historical perspective. 

A useful excursus is the chapter 
on Toynbee’s “Parallels” and the 


controversy surrounding them. This 
section, which was provoked by his 
anti-Jewish and anti-Israeli utter- 
ances, gives us an insight into the 
scope and erudition ‘which the 
scholarly authors displayed in the 
compilation of this work. This 
chapter will for a long time provide 
scholars interested in the Toynbee 
heresy with reference material. 

Another excursus, dedicated to 
the Protocols of the Elders of Zion, 
is a similar example of the approach 
and goal of the Guide. 

Among the other features of the 
valuable work are lists of research 
institutions, archives and deposi- 
tories, libraries,; museums, and ex- 
hibitions. ‘Close to one hundred 
pages are dedicated to the various 
indices which enhance the value 
and usefulness of the work. 

Multilingual bibliographical ty- 
pography is an extremely complex 
task even for the most experienced 


‘printer. Mr. Israel London, presi- 


dent of the Marstin Press, is there- 


fore to be commended for so faith- 


fully living up to the age-old Jewish 
tradition in which printing has 
always been considered a “Sacred 
Art.” 


The Jews of Ancient Rome, by Harry J. LEON (Philadelphia: 
Jewish Publication Society, 1960) 


Reviewed by Jacob Petroff 


From the fall of Carthage until 
the dedication of Constantinople, 
Rome was the cultural and 
bureaucratic center of western 
civilization; it was Washington and 
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New York rolled into one. All 
roads did, indeed, lead to Rome. 
It was sought by merchant, politi- 
cian, and poet; it was the goal of 
African, Gaul, and Greek. 

And yet, though Jews too have 
lived in Rome for more than two 
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thousand years, how much do we 
know of the early Jewish commu- 
nity there? Professor Leon has un- 
dertaken the task of answering this 
question. He has tried to give us 
a history of the Jewish community 
in Rome from the second century 
B.C.E. to the fourth century C.E. 

His credentials are impressive. 
He has been concerned with the 
topic since 1924. His dissertation 
and many published papers deal 
with different aspects of the sub- 
ject. This volume, as is evident 
from many footnotes, is a system- 
atic reworking of his efforts over 
a period of more than thirty five 
years. 

The author’s purpose is two-fold. 
He wishes to present all the avail- 
able data on the Jews of ancient 
Rome. He also wishes to give his 
interpretation of the material. 

To what extent has he succeed- 
ed? First, let us view the work as 
a presentation of data. The refer- 
ences to Jews in pagan and Jewish 
authors have been examined so 
often that the writer does not feel 
called upon to give us an appen- 
dix of literary sources, and he uses 
them for interpretative purposes in 
the text itself. The specialist in the 
period knows these references, the 
scholar‘ can find the sources, and 
the layman is not interested in ref- 
erences per se. No one suffers from 
the lack of such an appendix. 

We have a different situation 
when we deal with the Jewish cata- 
combs and the funeral inscriptions. 
Much of the information is not 
widely known and it is widely scat- 
tered. In this area, in which he is 
especially expert, Prof. Leon has 
done yeoman service as a compiler 


of data. Chapter II is an account 
of the discovery of the Jewish cata- 
combs and their description. Chap- 
ter II] is am account of the dis- 
covery of the inscriptions. Chapter 
1X includes detailed descriptions of 
the Jewish art remains.. While the 
accounts and description may be 
considered too detailed by the lay- 
man, they will be welcomed by the 
specialist. 

Furthermore, there are thirty- 
two plates of illustrations that will 
be appreciated for the light they 
shed on the text, as well as an 
appendix of all the inscriptions that 
the writer believes are of Jewish 
origin (these are printed with a 
translation and comment to each). 
The general reader will be thankful 
that only such sources as are nec- 
cessary for the elaboration of the 
author’s ideas are introduced into 
the text; the expert will be grateful 
for the extensive bibliography, and 
will be overjoyed to find such a 
body of primary sources within the 
covers of a single volume. 

On the dust-jacket the publisher 
announces that “Professor Leon has 
achieved an authentic portrait of 
that community (the Jews of 
Rome) by means of a thorough 
investigation of the Jewish cata- 
combs. The brief inscriptions re- 
vealed to him a great wealth of 
significant information: the lan- 
guage of the people, their labors, 
their religion, their manner ‘of life.” . 

The results of the author's re- 
search add up to to a total that is 
far less that that claimed by his 
publisher. There is considerably less 
than “a great wealth of significant 
information.” Yet this is not the 
fault of the writer. Imagine a schol- 
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“ar two thousand years hence trying 
to reconstruct the history of the 
twentieth century Jewish commu- 
nity of New York. Imagine that he 
has nothing to work with but a 
few remarks in non-Jewish sources 
that class the Jew with the Italian 
and Irish minorities, a few refer- 
ences in the writings of an ambas- 
sador from Israel, and a relative 
handful of inscriptions from shat- 
tered tombstones, some of which 
are not decipherable. Such remains 
would reveal little of the true pic- 
ture. And yet, it is with such re- 
mains that Prof. Leon must work. 
It is for this reason that the over- 
riding note is that of caution. 

The work sketches the picture of 
a poor Greek-speaking community, 
ignorant of Hebrew, and unedu- 
cated secularly. Though they still 
clung to their ritual, many Roman 
Jews adopted Latin names, some 
the Latin language, and a few took 
their motifs from pagan themes. 
They were a despised minority 
which managed to grow and win 
proselytes. If we press for names 
of personalities, for more exact 
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data, the answers are vague. The 
writer is forced to give us the 
probable; more often, only the pos- 
sible. 

As though dismayed by the scar- 
city of fact, Prof. Leon, at times, 
forsakes his caution and relies on 
his instinct. He thinks there was no 
Jewish dialect comparable to the 
Ladino and Yiddish of later times. 
I am inclined to agree with him. 
Yet how much of a trace of Yid- 
dish would remain if there were 
only epitaphs and chance refer- 
ences as evidence? Such _ lapses, 
though, are rare. | 

Prof. Leon has been unable to 
give us an detailed picture. But 
he has done both the general read- 
er and the scholar a great service. 
He has shown how groundless the 
so-called proofs of earlier scholars 
are; how they have built castles 
of theory without, at times, the 
slightest foundation of fact. He has 
not been afraid to show, that we 
can know relatively little of the 
Jews of ancient Rome until further 
information comes to light. 


BRIEFLY NOTED 


So Strange My Path by ABRAHAM 
I. CARMEL (New York and Lon- 
don: MBY Foundation, Inc., 
1960) 


This is the absorbing story of the 
life of Abraham Carmel and his 
search for religious truth. Having 
entered the priesthood, the former 
Father Kenneth Cox, after several 
years of effective service to the 
Church, is beset by grave doubts 
as to its tenets and dogma. Having 
felt from his early youth an inex- 
plicable affinity for Jews, he now 
turns to the London Beth Din, and 
after three years of study and test- 
ing, is accepted into the faith of 
Israel, which finally brings him 
peace of heart and contentment of 
mind. Written with great intelli- 
gence and refreshing simplicity, the 
book abounds in keen observations 
on a variety of topics and discern- 
ing insights into our religion. The 
author, while pointing out the su- 
perb features of Judaism, also notes 
with regret the failure of our fellow 
Jews to appreciate properly their 
great heritage. The readers of the 
book are assured of a rewarding ex- 
perience. 

Robert H. Marcus 


Rabbi Israel Baal Shem Tov by 
JacOB IMMANUEL SCHOCHET 
(Toronto: Lieberman's Publish- 
ing House, 1961) 

The author is convinced that the 
ministry Of Hassidism is as relevant 
today as it was two centuries ago 
when it branched and blossomed. 
This definitive presentation of the 
life of the Baal Shem Tov and his 
teachings will surely have to be 
reckoned with by those who are 
attempting to interpret basic Juda- 
ism from the viewpoint of halakhic 
thought — for the roots of Hassid- 
ism are firmly steeped in the Ha- 
lakhah. 

O. Asher Reichel 


Moresheth Mosheh by CHAIM M. 
A. ROSENFELD (Jerusalem: Daat 
Torah, 1961) 

A posthumous work on the ha- 
lakhot of terefah, this excellent vol- 
ume is distinguished by its clarity, 
systematic treatment, and compre- 
hensive summaries of the authori- 
tative posekim. An _ introductory 
chapter on the seventy ferefot is 
most enlightening. This book 
should be owned and studied by 
every rabbi and learned Jew. 

Meir Shmueli 
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The Golden Shoes And Other 
Stories by GERSHON KRANZLER 
(New York: Philip Feldheim, 
Inc., 1960) 

Mr. Kranzler, through a series 
of thirteen well-told tales, takes the 
fascinated young reader through ex- 
citing periods of Jewish history. 
Whether it is the time of the Ro- 
man Emperor Caligula, or during 
the Golden Age in Spain, or in 
the bitter-sweet days of the ghet- 
toes of Eastern Europe each story 
emphasizes religious and spiritual 
values as the source of Jewish 
strength. The rich tapestry of Jew- 
ish life assumes meaningful reality, 
helping the young reader to identify 
with his past and thus to achieve 
greater understanding of his role 
in the future. Nevertheless, this is 
not a grouping of morality tales, 
but rather a collection of charm- 
ing, Occasionally moving, but at all 
times warm and loving stories of 
Jewish heroism, wisdom, strength, 
and piety. 

Libby M. Klaperman 


Youth Aliyah In A Religious Kib- 
butz by TAMaRI (Jerusa- 
lem: Jewish Agency, 1960) 
Religious revival in Israel was 

enhanced greatly by the creation 

of a network of religious settle- 
ments, whose way of life 
served as an example to the rest 
of the populetion which saw in 
these religious settlements the re- 
vitalization of the religious com- 
munity in which all social, econ- 
omic, and cultural aspects would be 
based on religion as a Torat Cha- 
yim. Meir Tamari takes one 
group, traces its origins, discusses 
its development, analyzes its prob- 
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lems (both individual and as the 
group in relation to the kibbutz), 
and comes to many surprising and 
informative conclusions. For the 
educator, rabbi, and layman, new 
horizons in human adjustment and 
integration are unveiled. Through 
the medium of Aliyat Ha-Noar, re- 
mote worlds meet and synthesize 
to- become a goy echad ba-Aretz. 


J. Mitchell Orlian 


Be'Tzet Ha-Shannah (Jerusalem: 

Machon Fischel, 1960) 

A collection of bulletins, direc- 
tives, and halakhic opinions issued 
during and prior to the Sabbatical 
year 5719 (1959-1960) by the 


‘Chief Rabbinate for residents of Is- 


rael, including some of the theo- 
retical background for present-day 
shemittah observance. The halak- 
hah le’maaseh documents are well- 
annotated, and discuss all of the 
manifold halakhic requirements in 
meaningful agricultural terms. The 
provisions for sale of land to a non- 
Jew as a expedient (hora’at sha’ah), 
curricula for schools of agricul- 
ture, and the etrog controversy, 
are but a few of the areas of dis- 
cussion which inspire the reader 
with the vitality of Halakhah as it 
is lived and practiced in Israel. A 
resumé of the relevant literature, 
copies of some classic letters, and a 
rather full bibliography complete 
the compendium. 

Macy Gordon 


Letters To My Teacher by Daco- 
BERT D. Runes (New York: 
Philosophical Libraray, 1961) 
The author criticizes the compe- 

titive spirit in schools, both East 

and West, and the collecting of 
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what he considers useless informa- 
tion. Although one cannot agree 
with the assumption that ail the 
world’s evils can be traced to the 
educational system, particularly the 
absence of the teachings of love, 


ethics, and the dignity of man from 
the curriculum, yet the book can be 
recommended for its clarity and for 
its logical presentation. 


Louis. M. Tuchman 
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HALLEL AND YOM HA-ATZMALT 


To THE EDITOR OF TRADITION: 


In the Spring, 1960 edition of 
TRADITION, Rabbi Meyer Karlin 
wrote an article defending and ex- 
plaining the reasons for reciting 
Hallel on Yom ha-Atzmaut.. 

I am amazed that he did not 
mention in his article the comment 
of Rashi in Shabbat 118b that Hal- 
lel was instituted by the Prophets, 
and is only to be read at the times 
that they had designated. The reci- 
tation of Hallel is not dependent 
upon individual feelings of joy and 
delivery from adversaries, but only 
on the dictates of the Prophets. This 
is what Rashi meant when he says 
“as Chanukkah” (Pes. 117a), for 
Chanukkah was instituted by the 
Prophets and the Sanhedrin. 

Also, Ibn Ezra and other sources 
cited by Rabbi Karlin for the es- 
tablishment of Yom ha-Atzmaut 
apply only in a case where all the 
great rabbinic authorities of the era 
or the Sanhedrin agree to the estab- 
lishment of such a festival. Even 
then, the establishment of a festival 

not necessarily mean that 


Hallel must be recited — for as 
we have explained above, Hallel is 
dependent only upon the rulings of 
the Prophets. 

The Torah does not scorn indi- 
vidual thanksgiving and prayer in 
a time of need and salvation. How- 
ever, any law or custom that is in- 
stituted for all the Jewish people 
must be sanctioned either by the 
Sanhedrin or, if there is no Sanhed- 
rin in existence, all the great schol- 
ars living at the time. The recita- 
tion of Hallel, however, can only. 
be decreed by the Prophets. 

I might also add that Maharsha 
(Shabbat 118b) comments that 
Hallel is recited only as praise to 
the Almighty for a miracle which 
changes the course of nature. The 
Maharal of Prague makes the same 
statement in his Gevurot Ha-Shem 
(chap. 61). 

This is also evident from the rul- 
ing of the Rash Mi'Lunel (see Bet 
Yosef, Or. Ch. 218) that the bless- 
ings over a miracle, mentioned in 
Berakhot (chap. 9), refer only to 
a supernatural miracl¢., However, if 
one is saved from disaster in a na- 
tural way, even though his life was 
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in danger, the blessing she’asa_nis- 


‘sim is not recited. ( Nevertheless, 


he is obligated to recite the prayer 


tor deliverance [birkhat ha-gomel | 


according to the Rivash and 
others.) Therefore, Hallel, insti- 
tuted by the Prophets to be recited 
at that given time (“as Chanuk- 
kah”), was also only meant to be 
recited over a miracle that changes 
the course of nature. 

(Rabbi) SHian T. DirRecToR 


Highland Park, III: 
RABBI KARLIN REPLIES: 


My article in TRADITION is a 
digest of the Halakhah and cannot 


. possibly mention every source. The 


Rashi in Shabbat 118b adds nothing 
new to the Gemara in Pes. 117a 
quoted in my article which specif- 
ically states that Hallel was insti- 
tuted by the Prophets. However, 
Rabbi Director is wrong in saying 
that this refers only to past mira- 
cles, for the passage reads: al kol 
‘sarah asher lo tavo: alehem, etc. 
This refers to future salvations as 
well as to past ones. The best proof 
is Chanukkah, for it took place 
after the age of the Prophets. Rab- 
bi Director's additional criticism is 
answered in detail in my article and 
it requires no further comment. 

As to the reference to Orach 
Chaim 217, the evidence is to the 
contrary. The Bet Yosef cites 
both view-points and decides that 
one ought to pronounce the bless- 
ing over the miracle (not Ha- 
Gomel) without shem u-malchut. 
It is true that the Taz and the 
Gaon of Vilna dispute the source. 
But see the Biur Halakhah of the 
Mishnah Berurah who agrees with 
the Bet Yosef. 
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THe CHAKHAM-TyYPE 


fo THE EDITOR OF TRADITION: 
It was with a sense of anticipa- 
tion that I launched into the article 
“Two Facets of Judaism,” by a dis- 
tinguished Hillel colleague, Rabb; 
Zalman Schachter. His expositions 
of Hassidism have always proved 
erudite and stimulating. I expected 
the same treat again. Long before 
1 was half through, however, my 
brow was furrowed with question 
marks and exclamation points. A 
re-reading, moreover, did not erase 
the creases. Allow me to clarify 
the basis for my discomfiture. 


In the article, Rabbi Schachter 
makes the essential claim that 
throughout the ages there has ex- 
isted a polarity of approach in Jew- 
ish thought whose roots are not 
logical or ideological but psycho- 
logical. These differences are, for 
purposes of case-study, cast by the 
writer into two personality mould, 
each of them presumably concre- 
tizing the respective types in this 
religious antinomy. 

The one is called the Chakham. 
His is “comfortably committed” in 
his faith and has “become arrested 
at a particular level of Jewish ob- 
servance and Jewish living.” He 
stands “quite justified before God" 
and since he feels very much “at 
home” with his heavenly Father, he 
experiences no overwhelming “de- 
sire for Teshuvah.” Moreover, “his 
rightness is measured in terms of 
Torah behavior,” the criteria being 
“glatt kosher, Jewish dairy prod- 
ucts, the mutual approval of the 
pious.” The Chakham is “so busy 
doing God's will” that he has hardly 
any time at all to think of God 
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himself. His religious conduct is 
middle of the road, which the Kotz- 
ker considered a path “trod only 
by animals.” In general, such an 
individual possesses a “cool head,” 
functions with a “dormant motiva- 
ion,” is theologically “detached,” 
studies philosophical “answers be- 
‘ore the questions,” “seeks the ob- 
vious,” and on the whole aligns 
himself with past tradition and 
“with the great authority.” 

Not so the Second dramatis per- 
sonna whom he designates the Baal 
Teshuvah! His is the “heart afire,” 
and his the intoxication of yearning 
for the Lord. His life is therefore 
a perennial “state of tension” whose 
religious temperature must forever 
he torrid. Otherwise, he would 
dread the onslaught of the “creep- 
ng frost of Amalek.” It is, there- 
fore, not surprising that “mere ha- 
lakhic justification” is not enough. 
His standard must be: “will God 
take delight in my action?” The 
Baal Teshuvah cannot rest with 
the present; “he always looks for- 
ward to the future,” for his at-one- 
ment with God. This high spiritual 
pitch is sustained by “the situa- 
tional prophetic call which he 
claims to hear” and which, as the 
living word communicated to him 
_by the Divine Providence, partakes 
for him of the “power of prophe- 
cy. 

My initial reaction was skeptical. 
[t was just incredible to me that 
Rabbi Schachter had earnestly pre- 
sented these characterizations as 
living examples of the religious per- 
sonality. Indeed their very repre- 
sentativeness was Open to question. 
The Baal Teshuvah emerges as an 
exciting, God-intoxicated model of 


spiritual outreach. His thrust to- 
wards godliness is explosive, infec- 
tious, and inspirational. On the 
other hand, the Chakham per se, 
let alone by contrast, seems to be 
limned in caricature. What a tallen 
paradigm of high religion! At best, 
this tenant on earth, too at home 
with God, is parevdig (despite his 
giatt kosher or Jewish dairy prod- 
uct) and average, balebatisch and 
bourgeois, mirroring the mean 
(but not golden) of religious living 
in the mass. At worst, this poten- 
tial co-partner of Divinity, devoid 
of any restless striving for yirat ha- 
Shem, which is surely an equally 
significant measure of Torah be- 
havior (see Mishneh Torah,, Hil- 
khot Yesodei ha-Torah, Ch. 2, for 
the relationship between fear and 
love of God in religious experience; 
cf. Kesef Mishne, ibid.), has be- 
come smug and sterile, moribund 
and mechanical. Under no cir- . 
cumstance, however, could I see 
him as the mplar of a spiritual 
approach which merited Rabbi 
Schachter’s glowing crown of “the ' 
words of these and the words of the 
others are both the words of the 
living God.” The gift appeared to 
have been bestowed gratuitously 
and much too facilely. 

Yet a second reading persuaded 
me of the writer’s seriousness. If. so, 
I take literary umbrage at the dis- 
tortion. His Chakham, despite the 
pretentious title, resembles neither 
the “Wise Son” of the Haggadah, 
who seems at least to be in intel- 
lectual search, nor the Sage of the 
Talmud who is heir of prophecy 
(B. B. 12a), nor even of Maimoni- 
des’ Mishneh Torah whose spiritual 
bearing is aristocratic, seeking as 
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his capping moral and ethical 
achievement only the accolade of 
God’s own tribute: “Thou art my 
servant, O Israel, in whom I shall 
take pride” (Hil. Deot, ch. 5). 
Patently, the Chakham of “Two 
Facets of Judaism” is more akin to 
the “wise guy” whose religious an- 
tennae are much more attuned to 
the popular plaudits of vox populi 


can also become “engagé” by and 
share poignantly in the cosmic 
drama of sin. The Talmud, which 
gave birth to this concept, is the 
revered inheritance of the whole 
Congregation of Jacob. So much in 
general. 

Allow me now to raise two other 
particular points. The first relates 
to the statement that the Baal Te- 


than to the private proddings of § shuvah “is concerned not so much 


vox Dei. In this respect, Rabbi 
Schachter ought to have taken more 
serious note of: his own profound 
advice: “It will not do to create a 
straw man... and to attack that 
straw man.” 

For the genuine ish ha-halakhah, 
the prayerful assertion of the 
Psalmist shiviti ha-Shem I'negdi 
tamid, “I envision the Ever-Present 
eternally before me,” has a dis- 
turbing and gripping claim upon 
him. So does the sense of imme- 
diacy in the covenant relation. It 
was not the intuitionist of the Has- 
sid alone to whom the Torah di- 
rected the compelling words: “The 
Lord made not this berit (covenant) 
with our fathers, but with us, even 
us, those here today, us all, the liv- 
ing”. (Deut. 5:3). The Sifre too ad- 
dresses all Israel in its comment on 
the verse: “Ye shall regard them 
(i.e. God's mitzvot) as constantly 
new, as if ye have just heard them 
today” (Deut. 11:1; and cf. Me- 
khilta on Ex. 19:1, quoted by Ra- 
shi, ib. ). This simply means that 
the personal appropriation of this 
eternal “today” is the task and quest 
of every single authentic Jew, even 
those who do not subscribe to the 
fundamental principles of Hassid- 
ism. Similarly, the true Talmid 
Chakham of “dry” Mitnaggedism 
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with the what of Judaism as in the 
how of becoming a good Jew” (p. 
198). This evaluation presumably 
contrasts with that of the Chakham 
whose great regard is for “the what 
of Judaism.” For him, implies Rab- 
bi Schachter, Halakhah is an end 
in itself and his meticulousness for 
minutiae in observance even causes 
him to lose sight of God Himself. 

Something rings alien in_ this 
formulation! Have I been in error 
in assuming that it is a fundamental 
presupposition of Torah that the 
“what” of Judaism is inextricable 
from the “how” of becoming a 
good Jew, and that each detail of 
the mitzvot is, as it were, a word of 
love addressed to the Lawgiver? 
Even as a Jew cultivates a solicitous 
concern for the accuracy of their 
performance, so is he progressively 
filled with a consuming passion 
for Him Who has ordained them. 
In such a language of love, can the 
idiom of means and end he aught 
but jarring and bizzare? 

(Rabbi Schachter, in his “Chas- 
sidism and Néo-Chassidism” [Juda- 
ism, Summer, 1960, p. 220], at- 
tributes to Hassidism the view 
that some men can achieve “real ex- 
istence” and the elimination of the 
“limiting self-will which keeps out 
God, through a mystical identifi- 
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cation with the great Self of the In- 
finite.” Halakhah, therefore, be- 
comes a democratic and necessary 
expedient, because “this direct way 
is barred to most of us.” Does this 
mean that essentially the way of 
mitzvot is second-best? If so, is 
the elected one freed from the 
“yoke of mitzvot” during his mys- 
nical illumination?) 

It seems to me that if, in the 
Torah, the Almighty has set torth 
for us aS JewS not alone the goals 
to be striven for —- even though 
rarely achieved — but also “the 
path upon we shall walk,” then 
Halakhah ceases to be mere fechni- 
kos, a system of of law or even a 
kind of religious methodology, but 
becomes literally the way, the di- 
vine direction. The mitzvah, too (at 
least within the realm of history), 
then has more than just ceremonial 
disciplinary, ethical, aesthetic, psy- 
chological, or even spiritual pur- 
pose. These are all of limited value, 
whose function is instrumental. The 
sacred act in Judaism constitutes a 
kind of kabbalat pnei ha-Shekhinah. 
For in the winged words of Profes- 
sor Heschel, the ‘mitzvah is the 
abode of the Immanent God. In its 
fulfilment, the Jew, every Jew, en- 
counters his Maker, for “the way to 
God is the way of God” (A. J. He- 
schel, God in Search of Man, pp. 
311-312). That this dialogic rela- 
tionship with the living God is 
rarely attained is a tragic truism 
in all Jewish ranks. But when it is 
achieved, its redemptive dynamic 
can surely be traced as truly to the 
“cool” majesty of disciplined hala- 
khic living as to the fiery intoxica- 
tion of mystical fervor. That, at 
least, seems to have been the com- 


mitment of so many of our most 
illustrious forbears. 

My second point is related to a 
footnote (p. 201) in which the 
writer takes exception to Prof. 
Fox’s assertion that “a Jew who 
lives in accordance with Halakhah 
has done all that can be asked of 
him.” Rabbi Schachter makes ref- 
erence to the famous statement of 
Ramban on Leviticus 19:2 “Ye 
Shall be holy, for I, ha-Shem, (your 
God). is holy.” Based upon thie 
comment, he maintains that “Nach- 
manides would say that such a per- 
son may well be a reprobate with 
the consent of Torah.” | 

My own reading of the text, I 
regret to say, does not lead me to 
such a conclusion. On the contrary, 
according to Nachmanides this kind 
of irreligious paradox could have 
been possible only prior to this di- 
vine call to holiness. Once, how- 
ever, kedoshim tihyu was pro- 
claimed, all commandments were 
taken up into its comprehensive em- 
brace (in Ramban’s words: mi 
vah kelalit), and shared in the 
power of its demand. Henceforth, 
“ve shall be holy” was to be a pre- 
requisite and concomitant of every 
single halakhah. For in God's eyes, 
a mitzvah without sanctity is a crip- 
pled and truncated act. (It is my 
humble assumption that the classi- 
cal and unresolved dispute regard- 
ing mitzvot tzerichot kavvanah [the 
need for intent in the performance 
of the Law] involves a judgment 
not of piety but of practice. Un- 
questionably the normative require- 
ment by God was the wholeness of 
a contentful and intentful mitzvah. 
The Prophets have made this emi- 
nently clear and emphatic in their 
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condemnation of the mitzvat ana- 
shim melumadah — the act of men, 
learned by rote. The Sages were, 
however, also concerned with the 
ex post facto norm of. Halakhah for 
man, that is, an act already per- 
formed without proper intent: must 
it be repeated, or not?) 

I am happy, however, to be able 
to join fully with Rabbi Schachter 
in his concludifig peroration. How 
true .and how sad it is that such a 
polemic on Judaism is of so little 
concern to the indifferent — and 
they are so many! It would, there- 
fore, be hazardous folly to ignore 
his warm plea that we keep all 
doors open to the uncommitted. No 
genuine man of religious concern 
dare put any unnecessary blocks in 
their path as they, one by one, 
grope their way back on the high 


road to Him. It is for this reasog 
too, that I deeply regret Rabi 
Schachter’s uncharitable 
tion of Orthodox Judaism in Jewish 
Heritage (Spring 1960) p. 40, “sg 
neither vital nor profound enough” 
Not only was this charge undocu 
mented, but, in the light of his wel 
come plea, made no contribution of 
peace to an already riven Torah 
community. We too need each 
other’s love and understanding. 

The brotherly hand of love and 
concern must be extended to every 
earnest pursuer after truth, even ag 
we too in brotherhood strive might 
ily to remain the dorshei ha-Shem, 
the earnest seekers for and of the 
Lord. 

(Rabbi) NorMan E. FRiIMER 

Brooklyn College, 
Brooklyn, N. Y. 
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